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PART 3: PUBLIC HEALTH INVESTIGATIONS (sections 20 – 30) 
 
What does Part 3 do? 
 
1. The majority of public health incidents can be investigated without using 
statutory powers.  However, Part 3 of the Public Health etc. (Scotland) Act 2008 (‘the 
Act’) sets out a broad range of investigatory powers which are available if the defined 
circumstances set out in this part of the Act occur, and where there are reasonable 
grounds to suspect that there is, or is likely to be, a significant risk to public health. 
The powers include power of entry, power to ask questions and power to take 
samples for analysis etc.  If necessary, an investigator can apply for a warrant to 
enter premises and carry out the investigation from the local JP or sheriff, although 
this is not necessary in emergency situations. 
 
2. Part 3 also makes provision about offences and the compensation 
arrangements for any loss or damage incurred in the course of an investigation.  
 
Public health investigations 
 
Public health incidents (section 20) 
 
3. A public health incident is defined as one where one of the following 
circumstances occur and, as a result, there are reasonable grounds to suspect that it 
is likely to give rise to a significant risk to public health: 
 

• a person has or is suspected to have an infectious disease; 
• a person has been exposed or is suspected to have been exposed to an 

organism which causes infectious disease; 
• a person is or is suspected to be contaminated; 
• a person has been exposed to or is suspected to have been exposed to a 

contaminant; 
• any premises or anything in or on the premises is, or suspected to be, 

infected, infested or contaminated 
 
4. Infected, infested and contaminated are defined in section 72(5) of the Act  as 
follows: 
 
“contaminated” includes having been exposed to—  

• a person who is contaminated; 
• a contaminant; or 
• an animal or insect which is contaminated; 
 

“infected” includes having been exposed to—  
• a person who has an infectious disease; 
• an organism which causes any such disease; or 
• an animal or insect which—  
 - has or carries an organism which causes an infectious disease; or 
 - has or carries an infectious disease, 
   which is a risk to human health;  
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“infested” means infested with an animal or insect which—  

• has or carries an organism which causes an infectious disease; or  
• has or carries an infectious disease,  

 which is a risk to human health. 
 
 “animal” means a vertebrate other than a human. 

What is a significant risk to public health? 

5. ‘Significant risk’ is not defined in the Act. Therefore, professional judgement is 
required as to the level and nature of suspected risk. Local authorities (and health 
boards in respect of Part 4 orders)  may consider using formal risk assessment 
forms, but in every case all decisions should be documented.   
 
6. A risk assessment involves a qualitative and quantitative estimate of potential 
harm to human health from hazards or the removal of health promoting factors. The 
following are some of the issues to be considered in defining such a risk:  
 

• Where there is an immediate threat or credible intelligence of a risk from an 
occurrence or outbreak of an infectious or hazardous agent or syndrome that- 

  - is affecting unusual numbers of people in a particular locality in a  
  period of time; or 
  - is an unusual organism,  contaminant or syndrome and could result  
  in death or disability of one or more people; or 
  - poses a high risk of fatalities or serious long-term disability to large  
  numbers of people; or 
  - presents substantial risk of public exposure because of the  
  ability to affect or spread or be easily transmissible between people. 

• Where there is a potential high risk of a serious incident or outbreak due to a 
hazard or infectious agent in a specific locality.   

 
7. A significant risk to public health will normally be ratified by a Problem 
Assessment Group (PAG), which will be initiated to review the new threat and to 
consider whether an Incident Control Team (ICT) or Outbreak Control Team (OCT) 
should be established to investigate it further and, if necessary, implement control 
measures. It is likely that Health Protection Scotland (HPS) will be informed when 
the significant risk thresholds are sustained. 
 
Public health investigations and the appointment of ‘investigators’ (section 21) 

8. A public health investigation is defined as an investigation into the cause or 
causes of a public health incident.  This is effectively the investigative work carried 
out by the ICT or OCT.   The person in control of a public health investigation is 
termed an ‘investigator’ for the purposes of the Act.  The investigator may be 
appointed by any of the following: 
 

• Scottish Ministers; 
• a health board competent person; 
• a local authority competent person; 
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• the common services agency (CSA); or 
• two or more of these people acting together.   

 
9. A health board or local authority competent person1 may also be appointed as 
an investigator.  
 
What does ‘appointed’ mean? 
 
10. There is no need for any formal ‘appointment’ process.  It is simply someone 
who has been asked to undertake the investigatory work.  
 
Who are ‘investigators’ likely to be? 

11. Public health investigations are carried out to determine the cause or causes 
of a public health incident.  Whilst Scottish Ministers and the CSA (in effect, HPS, as 
a division of the CSA) have the power to appoint investigators, it is anticipated that 
their role in appointing an investigator would apply only where the incident is 
categorised as one of extreme public health significance, where there is a cross-
board or cross-border incident, or where the incident is of national importance in the 
UK context i.e. where the Health Protection Agency (HPA) is the lead agency in 
England & Wales and HPS is the lead agency for Scotland.    
 
12. It is envisaged that in the vast majority of instances where the incident is local 
to a health board and/or local authority area, the investigator or investigators will be 
appointed by the competent person for these agencies, or will be competent persons 
themselves.   
 
13. Whilst not specified in the Act, it is recommended that consideration be given 
to appointing an investigator from both the health board and the local authority to the 
initial investigation. This will ensure that there are the required skills available to 
interview persons and inspect premises during the initial phase of the investigation 
and will help to promote partnership working between health boards and local 
authorities. This arrangement reflects current practice whereby Consultants in Public 
Health Medicine (CPHMs) and Environmental Health Officers (EHOs) currently sit 
together on ICTs or OCTs.   
 
14. These people will invariably act as competent person for the health board or 
local authority and also, in the majority of circumstances, act as investigator in a 
public health investigation. They will of course, where circumstances require, request 
specialist support for the investigation such as expertise in chemical contamination, 
biological agents, toxicology and decontamination procedures. 
 
15. When carrying out a public health investigation the investigator and/or the 
competent person will have to have regard to the advice set out in Scottish 
                                            
1 Under Part 1 of the Act, health boards and local authorities are required to designate a sufficient 
number of competent persons to carry out the functions assigned to them in the Act.  The 
qualifications, experience, etc. of those who are eligible for designation are set out in the Public 
Health (Scotland) Act Designation of Competent Persons Regulations 2009  
http://www.scotland.gov.uk/Topics/Health/NHS-
Scotland/publicact/Part1Guidancefinal/Q/EditMode/on/ForceUpdate/on  

http://www.scotland.gov.uk/Topics/Health/NHS-Scotland/publicact/Part1Guidancefinal/Q/EditMode/on/ForceUpdate/on
http://www.scotland.gov.uk/Topics/Health/NHS-Scotland/publicact/Part1Guidancefinal/Q/EditMode/on/ForceUpdate/on
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Government Guidance Managing Incidents Presenting Actual or Potential Risks to 
the Public Health [currently being updated] and other current incident-specific 
guidance, e.g. Guidance on the Management of Outbreaks of Potentially Foodborne 
Disease in Scotland [currently being updated]. 
 
Investigators’ Powers  
 
Powers Relating to Entry to premises (section 22) 
 
16. The investigator may enter premises at any reasonable time unless it is a 
dwellinghouse, in which case see paragraph 26.  Where the investigator considers, 
on reasonable grounds, that there is an emergency he can use the emergency 
powers set out in section 28 which allows entry at anytime to any premises, including 
dwelling houses, and allows the use of reasonable force (paragraph 34).  
 
17. The investigator may be accompanied by any person required to assist in the 
investigation together with any equipment or materials deemed to be necessary.  If 
the investigator has reasonable cause to believe entry may be seriously obstructed, 
he can seek the presence of a police officer. The investigator can require that 
premises, or any thing in or on the premises under investigation, are left undisturbed 
for as long as considered necessary to aid the investigation.  Where the premises 
are unoccupied, these should be secured as effectively against unauthorised entry 
as they were when the inspector found them.  
 
Other investigatory powers (section 23) 
 
18. The investigator can take measurements and photographs, make such 
recordings as he considers necessary, and can obtain and take samples of 
substances, articles, air, water and land in or around the premises. The investigator 
also has the power to take possession of any article or substance for examination 
and has the power to dismantle the substance or article, if necessary, to assist in the 
examination (but not to damage or destroy it, unless it is necessary). The 
investigator also has the power when detaining the article to ensure that it is not 
tampered with prior to examination and to ensure that it is available for use as 
evidence in any proceedings for an offence under this or other legislation. Every 
effort must be made to ensure the integrity of the article so that it can be returned to 
its condition prior to examination, unless its destruction can be justified as part of the 
examination process. In carrying out this duty the investigator should consult with 
any person present and who has responsibility for the premises to ascertain if there 
are any dangers in what the inspector proposes to do.  The inspector must, if 
requested by the person present with responsibility for the premises, allow that 
person to witness his actions.  
 
19. The investigator also has the power to inspect all records including electronic 
records and take copies.  Nothing compels any person to produce a document which 
that person would be entitled to withhold on grounds of legal privilege, i.e. 
confidential correspondence between the person and his/her lawyer and documents 
prepared for any legal proceedings. 
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Power to ask questions (section 24) 
 
20. An investigator can interview any person believed to have information relevant 
to the public health investigation. The interviewee has the right to have a witness of 
their choice present at any interview and the investigator can have present any 
authorised persons relevant to, or assisting in, the investigation. Any information 
provided by the interviewee as part of the interview cannot be used against that 
person at any future criminal proceedings.  This is because the primary concern is to 
obtain information, potentially very urgently, to prevent the spread of infection or 
contamination in order to protect public health.  
 
21. If legal action is contemplated, due to the overriding public health protection 
concerns, the evidence must come from elsewhere, e.g. samples etc. Statements 
gathered during the investigation may, however, be released to the Procurator Fiscal 
to assist in their questioning direction. [For consideration by Crown Office] 
 
Supplementary (section 25) 
 
22. There are a number of supplementary provisions.   An investigator, when 
executing investigatory powers, including powers of entry, must if requested provide 
written authorisation or a warrant card on demand. The investigator can require 
assistance from persons present on the premises and who have control or 
responsibility for the matter in question. 
 
23. Scottish Ministers may confer additional investigatory powers on investigators, 
by Regulations.  This might be required to reflect changing circumstances in the 
future. 
 
24. The investigatory powers provided in the Act are without prejudice to other 
powers conferred by other legislation. This recognises that a number of the powers 
are similar to those in other legislation, e.g. if the incident relates to a food safety, 
occupational health & safety or environmental pollution matter it may be more 
appropriate to apply the relevant provisions of the Food Safety Act 1990, the Health 
& Safety at Work etc Act 1974 or the Environmental Protection Act 1990 respectively.  
In particular, it is not intended that these powers will be used to investigate incidents 
arising at nuclear sites, where the regulatory regime under the Nuclear Installations 
Act applies.  
 
25.  At all times, investigators should work in co-operation with the primary 
enforcing authority.  The investigator would only be expected to apply the powers set 
out in this Act in circumstances where the criteria for action under the other 
legislation was not met, or where the relevant enforcement agency has been unable 
or failed to act, for whatever reason, and there continued to be a public health risk. 
 
Entry to dwellinghouses (section 26) 
 
26. Where an investigator intends to enter a dwellinghouse he has to give 48 
hours’ written notice to the occupier and has either received permission from the 
occupier or has a warrant of entry issued under section 27 of the Act. Where the 



Parts 3, 4, 5 & 6– combined guidance – draft 4 – June 2009 

 8 

premises are unoccupied or the occupier cannot be found, the investigator can apply 
for a warrant to enter the premises under section 27.  Reasonable force can be used 
and on leaving the premises they must be as effectively secured as when the 
investigator found them.  A warrant is not required in an emergency (paragraph 34). 
 
27. A dwellinghouse means any premises or part of premises which are wholly or 
mainly occupied as a person’s dwelling. 
 
Public health investigation warrants (section 27) 
 
28. Investigators may apply to a Justice of the Peace (JP) or a sheriff for warrants 
to enter premises or dwellinghouses. Whilst the Act provides for any appointed 
investigator to apply for such warrants, EHOs have this power within numerous other 
pieces of legislation they enforce. It would therefore be prudent to draw on their 
existing experience and arrange for the local authority competent person/investigator 
as part of the investigating team to apply for such warrants.  
 
29. Also, whilst there is flexibility to apply to either the JP or sheriff for a warrant, it 
is expected that EHOs will maintain their current practice of applying to the local JP 
in the first instance.  EHOs should use their usual local JP application procedures. 
 
30. The criteria and conditions for the issue of a warrant include when: 
 

• entry was refused or is likely to be refused; 
• premises are unoccupied; 
• the occupier of the premises is temporarily absent and there is urgency; 
• an investigator has been obstructed or is likely to be obstructed in exercising 

his powers and duties under section 23 or 24;  
• application for admission would defeat the object of the public health 

investigation. 
 
31. A JP or sheriff may, by warrant, authorise the investigator to: 
 

• enter the premises; 
• take any authorised person with them; 
• take a police officer if obstruction is expected; 
• take materials/equipment necessary to facilitate the investigation i.e. sampling 

equipment etc; 
• to direct that the premises, or any part of them be left undisturbed for as long 

as considered necessary to aid the investigation;  
• to exercise any power mentioned in sections 23 to 25. 

 
32. Warrants to enter dwellinghouses may only be granted after notice under 
section 26  has been served and expired (48 hours), unless there is an emergency. . 
 
33. Entry to premises and dwellinghouses may be executed at any time and 
allows for reasonable force to be used.  Unoccupied premises must be left as 
effectively secured as the investigator found them.  A warrant continues in force until 
its purpose has been fulfilled. 
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Use of powers in an emergency (section 28) 
 
34. Where an investigator considers, on reasonable grounds, that there is an 
emergency, he may take immediate action to enter the premises at any time.  He 
may also use reasonable force.  An emergency is where there is:  
 

• a significant risk to public health and the nature of that risk is such that  
immediate action is necessary: 

 
 - to verify the risk; 
 - to ascertain the cause of the risk; or 
 - to take action to prevent, or prevent the spread of, infectious disease    
or contamination. 
 
Offences 
 
Public health investigation offences (section 29) 
 
35. It is an offence for any person, without reasonable excuse: 
 

• to fail to comply with a requirement under sections 22, 23, 24 or 25; 
• to intentionally obstruct an investigator in exercising the powers under those 

sections; 
• to fail or refuse to, where it is reasonably required:  

 - provide facilities or assistance to an investigator; 
 - provide information requested by an investigator; or 
 - allow an inspection to take place. 

• to knowingly provide false or misleading information; 
• to prevent other persons from assisting an investigator or answering any 

questions from an investigator; 
• to cause or permit others to commit an offence. 

 
36. There is a defence of due diligence and the taking of all reasonable steps 
against proceedings under this part of the Act.  In addition, where the committing of 
an offence is due to the act or omission of another person, that other person may be 
charged with and convicted of the offence. 
 
Compensation 
 
Public health investigations: compensation (section 30) 
 
37. Compensation may be paid where an investigator, or a person authorised by 
the investigator, causes loss or damage through the use of powers to enter premises 
(including failure to properly secure them where the premises are unoccupied), 
unless the loss or damage is due to the fault of the person who sustained it.  In 
addition, compensation is payable for damage or destruction of an article or 
substance in exercise of the power in section 23, unless the article or substance was 
found to be the cause of the incident. 
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Who is liable to pay the compensation? 
 
38. The employer of the investigator or the employer of the authorised person 
who caused the loss or damage. 
 
Who will decide the level of compensation? 
 
39. If there is any dispute as to the level of compensation, it will be decided by an 
arbiter, appointed by agreement between the parties to the dispute.  Failing 
agreement on an arbiter, the sheriff will appoint an arbiter to decide the level of 
compensation.  
 
When using any of the powers contained in part 3 of the Act, records should 
be maintained of discussions and consultations with relevant persons. 
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PART 4 : PUBLIC HEALTH FUNCTIONS OF HEALTH BOARDS (sections 31 – 
71) 
 
What does Part 4 of the Act do? 
 
40. Part 4 sets out a broad range of powers available to Health Boards to protect 
public health.  These replace many of the powers which were previously the 
responsibility of local authorities with input from the Designated Medical Officer of 
the health board.  Existing powers that are being transferred from local authorities to 
health boards include: the exclusion of persons from work and school (now extended 
to cover any specific community setting); application to a sheriff for an order for a 
person to be medically examined or to be removed and detained in hospital.  New 
powers for health boards include the power to restrict persons’ activities in order to 
prevent the spread of infectious disease or contamination; power to quarantine 
individuals and power to require a person to be disinfected, disinfested or 
decontaminated as part of a quarantine or detention order.  Compensation is 
available for those suffering loss as a result of complying with health protection 
action. 
 
General 
 
How are the rights of the individual protected? 
 
41. The legislation is fully compliant with  European Court of Human Rights 
(ECHR) and health boards are obliged to exercise the various powers that they have 
in Part 4 in an ECHR compliant manner.   All orders contain safeguards with regard 
to personal freedom, including rights of appeal,  restrictions on duration of orders 
and the need for regular reviews. 
 
What should be considered before the powers in part 4 of the Act should be 
used? 
 
42. Most health protection functions are conducted by health boards and local 
authorities through the interest, involvement and with the permission of the general 
population.  Those actions which require sheriff orders (quarantine, detention and 
medical examination) are intended to be used as a mechanism of last resort, when 
other processes have failed or in very critical circumstances. 
 
43. Of course, exclusion and (to a limited extent) restriction of activity is currently 
requested by Health Protection Teams (sometimes directly, or through the local 
authority) on a  fairly frequent basis in order to prevent the spread of infection, e.g. in 
food-borne incidents.  The new Act provides more formal procedures which may be 
applied by boards.  As part of their consideration of the use of the new powers, 
boards need to take the following issues into account: 
 

• the severity of the infection/contamination; 
• the length of the exclusion or restriction period; 
• the likelihood of non-compliance with a request; and 
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• the implications of non-compliance, e.g. any repercussions the board might 
face in a public health outbreak situation, if it did not use the statutory powers 
available to it. 

44. The decision whether or not to impose an order should not be influenced by 
the issue of potential compensation to those affected (paragraphs 134 - 141).  As a 
matter of good practice, compensation should be made available for any proven loss 
suffered by a person, or the carer of that person, as a result of exclusion, restriction 
of activity or quarantine, irrespective of whether an order has been made, or not, 
except where the loss is caused by the person claiming it.   

 
Risk Assessment: what constitutes a significant risk to public health? 

 
45. Specific criteria for action for each order is set out in this guidance.  However, 
action is dependent on it appearing to the health board that (i) there is or may be a 
significant risk to public health; and (ii) it is necessary, to avoid or minimise that risk, 
for the action to be taken.  ‘Significant risk’ is not defined in the legislation and 
professional judgement will therefore be required as to the level and nature of 
suspected risk. Please see the guidance on assessing significant risk set out in 
paragraphs 5 - 7.  
 
Duty to give explanation of need for relevant action (section 31) 
 
46. Explanations are expected to be provided by the health professionals caring 
for those who may be affected by the legislation in line with their general duty of 
care.  However, Section 31 places a specific duty on the health board proposing to 
take any relevant public health action set out in Part 4 of the Act, to explain to the 
person (in so far as it is reasonable practicable to do so) that there is a significant 
risk to public health, the nature of the risk, and why the board considers it necessary 
for the action to be taken.   
 
47. In the event that an explanation cannot be given before the action is taken, 
the health board must, as soon as practicable after taking the action, give the 
explanation.  If the person is incapable of understanding the explanation, for 
whatever reason, explanations should be given to any person having parental 
responsibilities and parental rights (in respect of those under 16) and in other cases, 
to any guardian, welfare attorney or any other person appointed or having authority 
to intervene in the affairs of the person. 
 
48. Consideration should be given to supporting community leaders who could be 
advocates and promoters for health protection and who may be able to support this 
duty. It is necessary to exhaust efforts to find interpreters and suitable support in 
terms of types of information (written, oral, pictorial) to ensure the explanation is 
received and to enable questions and responses to be recorded.   
 
In what circumstances might it not be possible to provide an explanation of 
need for public health action before it is taken? 
 
49. It might not be reasonably practicable to provide an explanation before action 
is taken in some, but not all, of the following situations: 
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• where there is grave urgency in taking action (for example with a serious 
communicable disease with a very high mortality rate) combined with major 
communication difficulties; 

• where the patient is too ill or unconscious;  
• where there is an extreme risk of non compliance either from the patient or 

carers; 
• where there is a very high personal safety risk from such action for the 

involved health staff.    
 
Why is it important that an explanation is given where this is reasonably 
practicable? 
 
50. Apart from being good practice in terms of health practitioners’ general duty of 
care, any application to the sheriff for a relevant order (medical examination, 
quarantine, detention, removal and detention) needs to include whether an 
explanation was given; if given, any response made by, or representations made on 
behalf of, the person; and where no explanation was given the reason why.  This will 
be included in the sheriff’s considerations as to whether to grant the order.  It may 
also be important in terms of the consideration of any appeals made against a 
sheriff’s order. 
 
Relevant actions (section 32) 
 
51. The relevant actions to which the duty of giving an explanation applies are:  
 

• making an exclusion order; 
• making a restriction of activity order; 
• applying to the sheriff to require a person to be quarantined in their home or 

other setting;  
• applying to the sheriff to require a person to be detained in hospital (including 

removal to hospital, if necessary, and including short or long term detention); 
• applying to the sheriff to require a person or group of persons to be medically 

examined.  
 
Who are health board competent persons?   
 
52. Each health board must designate a sufficient number of persons for the 
purpose of exercising, on behalf of the board, the functions assigned to them in the 
Act.  This replaces the current arrangements whereby Designated Medical Officers 
(DMOs) carry out health protection functions on behalf of the local authority.  For 
further information, see paragraph 9 and footnote 1.   Where ‘the health board 
competent person’ or ‘a health board competent person’ is referred to in the 
guidance in relation to Part 4, this means any competent person designated by the 
health board that is taking action.   
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Relevant actions which may be undertaken by the health board competent 
person, without recourse to the sheriff 
 
53. A competent person of the health board may make the following orders: 
 

• an exclusion order, prohibiting a person from entering or remaining 
in any specified place; 

• a restriction order, prohibiting a person from carrying on any activity 
specified in the order. 

 
Summary: exclusion and restriction orders 
 

• criteria – known  infectious disease or contamination; or 
 - known exposure to an organism which causes such a 
disease or exposure to a contaminant; and it appears to the board 
that, as a result, 

  - there is, or may be, a significant risk to public health; and 
  - it is necessary to avoid or minimise that risk, for the person to be 
   excluded from certain places/restricted from carrying on certain 
                activities 

• health board must give explanation on need for order 
• action must be taken by a Health Board competent person 
• must be least restrictive order necessary to protect public health 
• conditions may be imposed in the order 
• must be served on the recipient (or the parent/guardian of a child    

                who is  the subject of the order) 
• must be notified to anyone receiving an explanation and anyone  

                      else the Health Board Competent Person considers appropriate  
• orders may be varied  
• must be reviewed every 3 weeks as a minimum  
• must be reviewed if requested by recipient  
• may offer compensation if subject to an order – payable on proven    
           loss 
• must compensate if person complies voluntarily without order - 

                payable on proven loss        
• must compensate carer of recipient of order/advice, if carer fulfils  

                      criteria – payable on proven loss 
• orders are subject to appeal to a sheriff and sheriff principal 
• breach of order or obstruction is an offence 

 
   

 
Exclusion and restriction of activity orders (sections 37 and 38) 
 
54. A health board competent person may make an ‘exclusion order’ which will 
exclude a person from any place or type of place specified in the order, and impose 
such conditions (if any) on the person as the health board competent person 
considers appropriate.  A health board competent person may also make a restriction 
order which will prohibit a person from carrying on any activity specified in the order, 
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and impose such conditions (if any) on the person as the competent person 
considers appropriate.  An exclusion or restriction order may be made where the 
health board knows that a person in its area has an infectious disease, has been 
exposed to an organism which causes such a disease, is contaminated or has been 
exposed to a contaminant.  In addition, the health board must consider that there is a 
significant risk to public health and it is necessary to exclude that person from certain 
places/for the person to be prohibited from carrying on certain activities in order to 
avoid or minimise that risk.  A person may not be excluded from his home.  Before 
making the order, the health board competent person must be satisfied that the 
defined criteria have been met and have regard to imposing the least restrictive 
order necessary to protect public health.  Good practice also requires that the 
rationale and evidence for removing the order is known when the order is made, and 
reconsidered at every review. 
 
What to do? 
 
55. A health board competent person should be satisfied that the criteria for the 
order has been met and that an explanation has been given to the affected 
individual(s). The order must specify: 
 

• the person to whom it applies; 
• the place or type of place from which the person is excluded (in the case of an 

exclusion order);  
• the activity, or type of activity, which the person is prohibited from carrying on 

(in the case of a restriction order); and  
• any conditions imposed on the person.  

 
56. Although not specified in the legislation, other important information on the 
person’s right of appeal, eligibility for statutory sick pay and compensation, and 
offences for non-compliance should also be included.   Suggested templates for an 
Exclusion Order, Restriction Order and Combined Exclusion and Restriction Order 
can be found in Annexes A - C.   
 
57. The health board competent person must have regard to the desirability of 
imposing the least restrictive order necessary to protect public health. This means 
allowing the most possible freedom of movement and communication with other 
individuals while effectively protecting unexposed and susceptible individuals.  
Consideration should take the following into account:  
 

• the disease concerned; 
• the availability of preventive or other treatment for that disease;  
• the infectivity and behavioural aspects affecting the ease of transmission of 

that disease; 
• whether restriction will significantly affect the public health outcome; and 
• the degree of cooperation exhibited by the individual(s) affected by the 

infectious disease or contamination. 
 
58. Under the Act, the order requires to be ‘served’ on the person to whom it 
applies (or a parent etc., if the person is under 16) and only takes effect when it has 
been served.  You should therefore bear in mind the need to be able to prove that 
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the order was received by the person subject to it.  If not served in person, the use of 
recorded delivery or registered post should be considered.  In line with current 
practice the person should be informed as soon as possible by telephone that the 
order has/is being made and what it contains.  The order should also be notified to 
any person who was given an explanation for the need for action (under section 31) 
and a copy sent to the person’s GP, EHO and any other person the health board 
competent person considers appropriate.  Copies of the letter with clinical 
information removed should be sent to the carer, employers and school as 
appropriate.  The method of notification to a third party is not specified in the 
legislation, although it is recommended that notification to third parties should be in 
writing.   
 
Variation and review of exclusion and restriction orders 
 
Variation of exclusion and restriction orders (section 48) 
 
59. It may be necessary to vary the terms of an exclusion or restriction order, 
once made. Variations should be made by a health board competent person.  This 
does not need to be the same competent person who made the order, but needs to 
be designated by the same health board.  In the case of an exclusion order, the 
place or type of place from which the person is excluded may be varied, e.g. another 
place or type of place may be added or removed.  In the case of a restriction order, 
the activity or type of activity may be varied.  In addition, any conditions contained in 
the order may be modified, e.g. by adding, varying, or removing conditions. Any 
modification made to the order must be notified to the person to whom the order 
applies and any other person to whom the order was notified.  The method of 
notification is not specified in the legislation; however, as above, if not notified in 
person, recorded delivery or registered post should be considered.  
 
Review of exclusion and restriction orders (sections 52 and 53) 
 
60. Exclusion and restriction orders are not subject to upper time limits because 
of the differing health protection requirements of infectious diseases and 
contamination, the state of health of the individual and work circumstances etc.  
However, there is a legal requirement for a health board competent person to keep 
exclusion and restriction orders under review.  A review should take place from time 
to time depending on the clinical condition and local circumstances, such as the 
turnaround time for laboratory results.  The review should be carried out no later than 
within 3 weeks of the order being made, or within 3 weeks of the last review. 
   
61. In addition, there is a specific requirement for a health board competent 
person to review the order if this is requested by the person to whom the order 
applies.  Again, if a health board competent person is not satisfied that the criteria for 
the order continue to be met, then a competent person must revoke the order. 
 
Revocation of the order 
 
62. The order should be revoked immediately if: 
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• the health board competent person determines that an individual no longer 
poses a significant risk to the public health; 

• the order has expired; or 
• the order has been quashed by the court, following an appeal (although the 

sheriff may revoke the order himself). 
 
Ensuring compliance 
 
63. The Act requires the health board and relevant local authorities to have a 
close working relationship in respect of any public health action required to prevent 
or reduce risk to public health.  Efforts to ensure compliance with orders should 
therefore be undertaken in the same way as they are at present, with local authority 
officers continuing to play a key role in any compliance process, should this be 
necessary.  Knowledge of breach of any order will need to be communicated to the 
health board.   
 
64. Due regard must be given to the confidentiality of any personal and health 
information shared as part of this process and the Data Protection Act 1998 must be 
adhered to.  There is specific provision in the Public Health etc. (Scotland) Act 2008 
(section 117) which facilitates the disclosure of information between relevant bodies, 
including health boards and local authorities and their employees, in order to protect 
public health, subject always to the terms of the Data Protection Act.   
 
65. The ways and means of ensuring compliance with an order include: 
 

• health professionals taking all reasonable steps such as maintaining 
telephone contact with the individual/carer; 

• patient understanding risks from health advice; 
• vigilance by employer, school teacher, carers etc;   
• in incident and outbreak situations, EHOs inspecting regularly and in other 

circumstances, if requested by the health board competent person.  
 
66. Compensation for proven loss is payable to those subject to exclusion and 
restriction of activity (paragraphs 134 – 141).  Exclusion and restriction orders are 
subject to appeal to the Sheriff and Sheriff Principal (paragraphs 134 -144).  Breach 
of orders is an offence (paragraphs 149, 153 – 155). 
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Relevant actions which require sheriff orders 
 
General  
 
67. Applications for orders described in this chapter are likely to be uncommon 
events and every effort should be made to obtain the patient’s consent to any 
proposed action. This will require discussion with the person to determine a mutually 
agreed course of action.  Applications to a sheriff for an order should therefore be 
considered as a matter of  last resort.  It should also be borne in mind that there may 
be some delay from the decision to seek an order to its granting, although the 
procedures outlined in the legislation are designed to be as swift as possible, in light 
of the public health threat. Thus, what action is to be taken during this intervening 
period may have to be agreed. 
 
68. NHS Central Legal Office (CLO) should be consulted when contemplating 
applying to a sheriff for an order.  Local agents are available to assist, should this be 
necessary.  In addition, because of the significant risk to public health, it is advised 
that HPS should be informed if an application has been made to a sheriff and be 
party to any consideration of the incident.  It may also be necessary for the Chair of 
the ICT or OCT to brief Scottish Government of actions being taken, as part of 
normal incident management procedures.   
 
69. A sheriff’s order will be required to authorise the following public health action:  
 

• to have a person quarantined; 
• to have a person detained in hospital (including removal to hospital) on a short 

term basis; 
• to have a person detained on a long term basis;  
• to extend or vary established quarantine, short term or long term detention 

orders;  
• to have a person, or group of persons, medically examined, by the least 

intrusive or invasive means;  
• to disinfect, disinfest or decontaminate a person as part of a quarantine or 

detention order; 
These orders may establish conditions; and identify others who should be notified of 
the order. 
 
Can orders be combined? 
70. Applications to the sheriff can only cover one type of order.  However, it is 
possible to apply, for example, for a Quarantine Order at the same time as a Medical 
Examination Order.  The purpose would be to ensure the protection of the public until 
such time as an infection or contamination could be confirmed or ruled out by 
medical examination. 
 
Who applies to the sheriff for these orders? 
71. The Health Board applies to the Sheriff, if necessary, with assistance from 
CLO.  Each application must be accompanied by a Certificate, signed by a Health 
Board Competent Person, that the criteria for the order have been met. Whilst not 
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specified in the Act, it is recommended that the Health Board Competent Person 
should also sign any application to the sheriff. 
 
Which sheriff should applications be made to? 
 
72. References to ‘the sheriff’ in respect of Part 4 orders, means any sheriff in the 
area of the Health Board applying for the Order.  Whilst in the majority of cases, this 
is likely to be the sheriffdom within which the person to be subject to the order 
resides, the provisions in the Act provide flexibility and discretion for the Health 
Board, taking into account that the person may be temporarily away from home or 
that the Competent Person, or the Health Board principal office may be located in a 
different sheriffdom.  Advice on this can be obtained from CLO. 
 
Application Forms 
 
Forms of application for part 4 sheriff orders, for intimation of the application (and its 
method and timing) and for notification of the order (and its method and timing) are 
being developed by the Sheriff Courts Rules Council and will be available for use by 
Health Boards on commencement. 
 
What ‘steps’ might be taken as part of a Quarantine, Short Term Detention and 
Exceptional Detention Order? (Sections 46 and 47) 
 
73. If a Health Board considers it necessary, it may ask the Sheriff within these 
applications to authorise the following steps in relation to the person – disinfection; 
disinfestation and decontamination.  A health care professional, in taking any of 
these steps, must use the least invasive or intrusive procedures he/she considers 
necessary to achieve the public health purpose. 
 
74. Except in exceptional circumstances intrusive or invasive procedures should 
not be used without the individual’s consent. The health professional should comply 
with guidance from their professional registration body (GMC etc) on patient consent 
to examination and treatment. 
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Quarantine 
  
   Summary: quarantine orders 

• Criteria 
- known or reasonable grounds to suspect infectious disease or contamination; 
- known or suspected exposure to an organism which causes such a disease 
or exposure to a contaminant; and 
- it appears to the board that, as a result, 
- there is, or may be, a significant risk to public health; and 
- it is necessary to avoid or minimise that risk, for the person to be quarantined 
in their home or other setting  

• application to the sheriff should include who, why, place of quarantine, period of 
quarantine (up to 3 weeks), the steps (if any) to be taken, the conditions (if any) to 
be imposed,  whether an explanation has been given etc. and include a Certificate 
signed by Health Board Competent Person that he/she is satisfied that the criteria 
for quarantine have been met 

• if satisfied that criteria have been met, sheriff may make order authorising 
quarantine, including removal to place of quarantine;  he may also make provision 
about other matters, as he thinks fit 

• order to be notified to the person to whom it applies, any person given an 
explanation or any other person specified by the sheriff  

• order may be extended to up to 12 weeks’ in total (3 weeks maximum for each 
extension)  

• order may be varied 

• may offer compensation if subject to an order – payable on proven loss 

• must compensate proven loss if person complies voluntarily without order 

• must compensate carer of recipient of order/health protection advice if carer 
fulfils criteria 

• orders subject to recall by the sheriff, if the person is not present when the order 
is made  

• appeal to the sheriff principal and to the Court of Session is available 

• breach of quarantine order and obstruction is an offence 
 

 
When to use?  
75. The criteria for a quarantine order is set out below.  However, it should only be 
sought if the person does not/ will not voluntarily comply with a request that they stay 
in a particular place (not a hospital), accept restrictions on their activities and visitors, 
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and agree to disease monitoring.  A quarantine order should rarely be needed and 
should not normally be sought without a full explanation being offered to the person. 
 
Application to have person Quarantined (section 39) 
 
76. A Health Board may make an application to a sheriff for a quarantine order 
where it knows or suspects that a person in its area has an infectious disease, has 
been exposed to an organism which causes such a disease, is contaminated or has 
been exposed to a contaminant.  In addition, it appears to the Board that as a result 
there is or may be a significant risk to public health, and it is necessary, to avoid or 
minimise that risk, for the person to be quarantined.  
 
77. An application must specify: 
 

• the person in relation to whom the quarantine order is sought;  
• why the Board considers it necessary for the person to be quarantined; 
• the place in which it is proposed to quarantine the person;  
• the period for which it is proposed to quarantine the person (up to 3 weeks);  
• the steps (if any) which the Board wishes to take in relation to the person;  
• the conditions (if any) which the Board considers it necessary to include in the 

order;  
• whether an explanation about the proposed action has been given to the 

person; and  
• if so, any response made by or representations made on behalf of the person 

in relation to the order; and where no such explanation has been given, the 
reason why. 

 
78. The application must be accompanied by a Certificate, signed by a Health 
Board Competent Person, stating that he/she is satisfied as that the criteria for action 
have been met. 
 
Where can someone be quarantined? 
 
79. A person can be quarantined in their residence or any other place, other than 
a hospital.  Quarantine may take place in any accommodation that an individual 
would normally consider their home at that time, as long as the facilities provide an 
appropriate care environment, while minimising the risk to public health.  
 
80. Appropriate alternatives to the person’s own home may include: 

 
• a relative or friend’s home; 
• transferring to a care home; 
• remaining at boarding school; 
• transferring to a Local Authority Rest Centre or “hotel” type accommodation, if 

there are numbers of people subject to quarantine. 
 
Quarantine Orders (section 40) 
81. If the sheriff is satisfied that the criteria for a Quarantine Order have been met, 
he may authorise the quarantining of the person, including the removal of the person 
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to the place of quarantine (if necessary) and the taking of such steps as he considers 
appropriate. An order may also impose such conditions as the sheriff considers 
appropriate. Orders have effect from the time at which they are made by the sheriff 
for a period up to three weeks. The order will be notified to the person to whom it 
applies, any person who was given an explanation and any other person the sheriff 
considers appropriate. 
 
What kind of conditions might a sheriff impose? 
 
82. Conditions imposed by a quarantine order may include: 
 
• the persons who may have access to the place of quarantine and what they 

might do e.g. welfare related - food, shopping, home maintenance etc; 
• the persons who may have access to the quarantined person, and what they 

might do e.g. health care related (doctor, nurse etc); welfare related (social 
interaction, legal / advocacy related, work related etc.);  

• conditions relating to the welfare of the quarantined person, e.g. access to social 
services, meals on wheels, financial issues (pensions), alternative means of 
communication (home working etc.). 

 
83. Other restrictions may apply to other members of the household or those 
occupying the same accommodation (e.g. care home, boarding school, prison).  
 
Who is to remove the person to the place of quarantine, if the person is not 
already there? 
 
84. The Act provides flexibility on this issue and takes into account the 
collaborative working that will be likely in incidents requiring quarantine.   It could be 
a police officer, an officer of the health board, an officer of a local authority or any 
other person the sheriff considers appropriate. This may depend on the ease of 
transmission of the disease etc. and the health protection precautions which need to 
be taken.  
 
85.  If a quarantine order has been granted then the person is likely to have 
refused voluntary compliance. There is therefore the possibility that they will resist 
removal and transfer. Normally, police and local authority should be consulted about 
the best means of undertaking a person’s removal and transfer to the place of 
quarantine.  In some circumstances it may be necessary to recommend to the sheriff 
that the police should undertake this, as they will be appropriately trained in this 
regard.    
 
86. Sufficient and appropriately trained personnel should undertake the removal 
and transfer to minimise the risks to the person and to themselves. Whoever 
undertakes it should be issued with personal protective equipment, if this is 
necessary,  to minimise the risk of infection or contamination and instructed in its 
proper use. 
 
87. Compensation for proven loss is payable to those subject to quarantine in 
defined circumstances (paragraphs 134 – 141).  Quarantine orders may be subject 
to recall to the sheriff and are subject to appeal to the sheriff principal (paragraphs 
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142, 145 – 147).  For offences and penalties, see  paragraphs 149 – 150, 153 – 
155). 
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Detention in Hospital (including Removal to Hospital) 
 

Summary: short term and exceptional detention orders 
• Criteria:  
 - known  infectious disease or contamination; and 
 - it appears to the Board that, as a result, 
 - there is, or may be, a significant risk to public health; and 
 -it is necessary to avoid or minimise that risk, for the person to be 
 further detained in hospital  

• Health Board must give explanation on need for order 
• application to the sheriff should include who, why, hospital of detention, 

period of detention (up to 3 weeks for short term detention, up to 12 
months for longer term detention), the steps (if any) to be taken, the 
conditions (if any) to be imposed,  whether an explanation has been 
given etc. and include a certificate signed by health board competent 
person that he / she is satisfied that the criteria for detention / 
exceptional detention have been met. In the case of exceptional 
detention, the certificate must be signed by a health board competent 
person from another health board). 

• if satisfied that criteria have been met, sheriff may make order 
authorising short term or exceptional detention and, if necessary, 
removal to hospital of detention;  he may also make provision about 
other matters, as he thinks fit 

• order to be notified to the person to whom it applies, any person given 
an explanation or any other person specified by the sheriff  

• Short Term Detention Order may be extended to up to 12 continuous 
weeks’ in total (maximum of 3 weeks for each extension) 

• Exceptional Detention Order may be extended to up to 12 continuous 
months in total (making 64 continuous weeks maximum period of 
detention; short and long term) 

• orders may be varied  

• duty on Health Board Competent Person to review orders if requested 
by the subject of the order, and from time to time 

• orders subject to applications for recall by the sheriff, if the person is not 
present when the Order is made  

• appeal to the sheriff principal and to the Court of Session is available 

• breach of orders, or obstruction,  is an offence. 
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When to use?  
 
88. Short term detention in hospital is appropriate when the person requires a 
more skilled level of clinical supervision or treatment than can be provided in their 
home or other place of quarantine (informal or under an order); and will not 
voluntarily agree to transfer to or remain in hospital. 
 
89. A short term detention order should rarely be needed and should not normally 
be sought without a full explanation being offered to the person, unless there is belief 
that the person may abscond prior to the granting of the order. 
 
Short term detention 
 
Application to have person detained in hospital (section 41) 
 
90. A Health Board may make an application to a sheriff in its area for a Short 
Term Detention Order where it knows that a person in its area has an infectious 
disease or is contaminated. In addition, it appears to the Board that, as a result, 
there is or may be a significant risk to public health, and it is necessary, to avoid or 
minimise that risk, for the person to be detained in hospital. An application can be 
made for the person to be removed to and detained in hospital, if the person is not 
already in hospital.   A person cannot be detained if the Board only suspects they 
have a disease or been contaminated or if they have only been exposed to an 
infectious agent or contaminant. 
 
91. An application must specify: 
 
• the person in relation to whom the detention order is sought;  
• why the Board considers it necessary for the person to be detained in hospital; 
• the hospital in which it is proposed to detain the person (which can be outwith the 

area of the Health Board applying for the Order; 
• the period for which it is proposed to detain the person (up to 3 weeks);  
• the steps (if any) which the Board wishes to take in relation to the person;  
• whether an explanation about the proposed action has been given to the person; 

and  
• if so, any response made by or representations made on behalf of the person in 

relation to the order; and where no such explanation has been given, the reason 
why. 

 
92. The application must be accompanied by a Certificate, signed by a Health 
Board Competent Person, stating that he/she is satisfied as that the criteria for action 
have been met. 

 
Orders for Detention in Hospital with or without Removal to Hospital (sections 
42 & 43) 
 
93. If the sheriff is satisfied that the criteria for detention have been met, he may 
authorise the detention in hospital of the person, including the removal of the person 
to hospital by a police officer, an officer of the Health Board, an officer of a local 
authority or any other person the sheriff considers appropriate. He may also 
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authorise the taking of such steps as he considers appropriate. Orders have effect 
from the time at which they are made by the sheriff for a period up to three weeks. 
The Order will be notified to the person to whom it applies, any person who was 
given an explanation and any other person the sheriff considers appropriate. Any 
person authorised to remove a person to hospital may enter any premises in order to 
do so. This power of entry may be exercised at any time and includes power to use 
reasonable force. 
 
94. If a detention order has been granted then the person is likely to have refused 
voluntary compliance. There is therefore the possibility that they will resist removal 
and transfer. Normally, police and local authority should be consulted about the best 
means of undertaking a person’s removal and transfer to the place of quarantine.  In 
some circumstances it may be necessary to recommend to the sheriff that the police 
should undertake this, as they will be appropriately trained in this regard.    
 
95. Sufficient and appropriately trained personnel should undertake the removal 
and transfer to minimise the risks to the person and to themselves. Whoever 
undertakes it should be issued with personal protective equipment, if this is 
necessary,  to minimise the risk of infection or contamination and instructed in its 
proper use. 
 
96. Health Boards can apply to extend the duration of the order and to vary the 
steps authorised by the order. 
 
Exceptional Detention  
 
When to use? 
  
97. An Exceptional (Long Term) Detention Order can only be sought if a Short 
Term Detention Order has been granted and has not expired.  It  will be appropriate 
where the person will not voluntarily remain in hospital for the duration of treatment 
or observation and where this cannot be accomplished by an extension, or repeated 
extensions, of short term detention.  
 
98. The duration of infectiousness (public health risk) may be considerably longer 
than the person’s perception of “sickness”. 
 
      Examples 
1. Where duration of treatment of multi-drug resistant TB, to the point where the 

person no longer poses a risk to public health, will last longer than the maximum 
of 12 weeks for Short Term Detention Orders. 

2. A person with chronic typhoid infection who fails to comply with Restriction and 
Exclusion Orders, is then subject to a Short Term Detention Order with 
extensions. The person is still not declared clear when there is no option of a 
further Short Term Order, so could then be subject to Exceptional Detention for 
up to 12 months. 
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Application where long term detention in hospital is necessary (section 44) 
 
99. The criteria for an Exceptional Detention Order is that the person is already 
detained in hospital under an Order granted under section 42 or 43 (a Short Term 
Detention Order) and the Board is satisfied that the criteria for the Order continue to 
apply; it continues to be necessary for the person to be detained in hospital to avoid 
or minimise a significant risk to public health; and it is necessary for that person to be 
detained for a longer period than the 12 weeks permitted under Short Term Detention 
Order and Extensions (i.e. repeated extensions of 3 weeks, up to 12 weeks’ 
maximum.)  It is the Health Board which applied for the Short Term Detention Order 
which applies to the sheriff (irrespective of the location of the hospital in which the 
person is detained).   
 
100. An application must specify: 
 
• the person in relation to whom the order is sought;  
• why the Board considers it necessary for the person to continue to be detained in 

hospital; 
• why the Board considers it necessary for the person to be detained for a period 

exceeding the short term maximum period 
• the hospital in which it is proposed to detain the person (which can be outwith the 

area of the Health Board applying for the Order);  
• the period for which it is proposed to detain the person (up to 12 months);  
• the steps (if any) which the Board wishes to take in relation to the person;  
• whether an explanation about the proposed action has been given to the person; 

and  
• if so, any response made by or representations made on behalf of the person in 

relation to the order; and where no such explanation has been given, the reason 
why. 

 
101. The application must be accompanied by a Certificate, signed by a Health 
Board Competent Person from another Health Board  area, stating that he/she is 
satisfied that the criteria for the Order have been met.  This provides independent 
confirmation to the Sheriff that such an order is necessary. 
 
Exceptional Detention Order (section 45) 
 
102. If the sheriff is satisfied that the criteria have been met, he may authorise the 
continued detention in hospital of the person. He may also authorise the taking of 
such steps as he considers appropriate. Orders have effect from the time at which 
they are made by the sheriff for a period up to 12 months. The order will be notified 
to the person to whom it applies, any person who was given an explanation and any 
other person the sheriff considers appropriate.   
 
Extension of Quarantine and Hospital Detention Orders (section 49) 
 
103. Where a person is subject to a Quarantine Order, a Short Term Detention 
Order or an Exceptional Detention Order, the Health Board can apply to the sheriff 
for an extension to the Order. The application must be made before the expiry of the 
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order. An application must include a certificate signed by a Health Board Competent 
Person (for the Board applying for the extension) that the criteria for the Order 
continue to be met. 
 
For how long can the Orders be extended? 
 
104. Quarantine and Short Term Detention Orders (which last for up to 3 weeks) 
may be extended on more than one occasion for periods not exceeding 3 weeks, up 
to a maximum of 12 continuous weeks.  
  
105. An Exceptional Detention Order may be extended on more than one occasion 
up to a maximum of 12 continuous months (i.e. a person may be detained for a 
maximum of 64 continuous weeks, short term and exceptional detention).  
 
Variation of Quarantine and Hospital Detention Orders (sections 50 & 51) 
 
106. Where a person is subject to a Quarantine Order, a Short Term Detention 
Order or an Exceptional Detention Order, a Health Board may apply to the Sheriff to 
modify the Order. Applications must specify the Order to be modified, the person to 
whom the Order applies and the modification proposed. It must also be accompanied 
by a Certificate signed by the Health Board Competent Person (for the Board 
applying for the variation) that the criteria for the Order continue to be met. 
 
107. If the sheriff is satisfied that the criteria for the Order continue to be met, then 
he may make an Order modifying the existing Order by: 
 
• in the case of a Quarantine Order,  varying the place of quarantine, adding, 

varying or removing conditions; 
• in the case of a Detention Order, varying the hospital in which the person is 

detained; 
• in either case, adding or removing any authorised step mentioned in the Order. 
 
108. Where the Order varies the place of quarantine or hospital of detention, the 
Order authorises the removal of the person to that place or hospital by a police 
officer, an officer of the health board, an officer of a local authority or any other 
person the sheriff considers appropriate and the quarantine or detention of the 
person in that place. 
 
109. If a quarantine order has been granted then the person is likely to have 
refused voluntary compliance. There is therefore the possibility that they will resist 
removal and transfer. Normally, police and local authority should be consulted about 
the best means of undertaking a person’s removal and transfer to the place of 
quarantine.  In some circumstances it may be necessary to recommend to the sheriff 
that the police should undertake this, as they will be appropriate trained in this 
regard.    
 
110. Sufficient and appropriately trained personnel should undertake the removal 
and transfer to minimise the risks to the person and to themselves. Whoever 
undertakes it should be issued with personal protective equipment, if this is 
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necessary,  to minimise the risk of infection or contamination and instructed in its 
proper use. 
 
Duty to keep Quarantine and Hospital Detention Orders under review (sections 
54 and 55) 
 
111. A Health Board Competent Person of the Health Board which applied for the 
order must review the Order if requested to do so by the person who is subject to the 
order to ascertain whether the criteria for quarantine or hospital detention continue to 
be met. If they do not, the Competent Person must revoke the Order. There is also a 
duty placed on the Competent Person to review the orders from time to time, 
irrespective of whether a request has been made. 
 
112. It is considered best practice to routinely review and record the outcome of 
that review, on a regular basis. The initial management plan for the person should 
have included the criteria for determining that the person no longer poses a public 
health risk (frequency of investigations, definition of non-infectivity etc).  
 
 
Example              
If a person has to be quarantined (e.g. because they will not comply with Exclusion 
or Restriction Orders) until they have 6 consecutive negative stool samples, 2 weeks 
apart, then formal review should occur: 
- every 3 weeks so that an extension can be sought before the previous period 
 lapses; 
- once the required number of negative samples have been recorded; 
- if they agree to comply with Exclusion and/or Restriction Orders; 
- if they change their risk group so that ‘clearance’ is defined as 3 consecutive 
negative stool samples 1 week apart; 
- at any point when it is obvious that the person may not be clear after 12 weeks (to 
determine further actions). 
Informal review should probably occur every 2 weeks to ensure that samples have 
been submitted and each result is recorded. 

 
113. Detention orders may be subject to recall to the sheriff and are subject to 
appeal to the sheriff principal and Court of Session  (paragraphs 142, 145 – 147).  
For offences and penalties see paragraphs 149, 151 – 153, 155. 
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Medical Examination of individuals (or groups) 
 

Summary – Orders for Medical Examination 
• Criteria  

-     known or grounds to suspect infectious disease or contamination; 
-     known or grounds to suspect exposure to an organism which  causes 
      such a disease or exposure to a contaminant; and 
-    it appears to the board that, as a result, 
-    there is, or may be, a significant risk to public health; and 
-  it is necessary to avoid or minimise that risk, for the person to be medically     
examined.  

• health board must give explanation on need for order; 
• application to the sheriff should include who, why, by whom, nature of 

examination (least invasive and least intrusive procedures), whether an 
explanation has been given etc. and include a certificate signed by Health Board 
Competent Person that he/she is satisfied that the criteria for order have been 
met; 

• if satisfied that criteria have been met, the sheriff may make order authorising 
examination; he may also make provision about other matters, as he thinks fit; 

• order has effect for 7 days, or until examination is carried out, if this is sooner; 

• order will be notified to the person to whom it applies, any person given an 
explanation or any other person specified by the sheriff;  

• obstruction an offence; 

• orders subject to appeal to the sheriff principal. 
 
When to use? 
 
114. Applying to the sheriff for an order for a medical examination should only be 
considered in the most extreme circumstances.   The risk to public health may 
already have been minimised by quarantining the individual.  However, there  may 
be circumstances where the medical examination of an individual, in order to confirm 
or eliminate a diagnosis, would be preferable to quarantining large numbers of 
people unnecessarily.   
 
115. An order may be sought if there is a need to confirm whether a person has 
been infected or contaminated; to investigate a clinical syndrome; and/or if there is a 
need to monitor the progress of disease (suspected or confirmed); where the person 
has not consented to such measures.  A Medical Examination Order should not be 
sought unless there is an explicit purpose of each investigation. An Order should not 
be used for “fishing”.  The fact that orders can be sought from a sheriff must be 
clearly explained to the affected individuals.  That conversation can lead to people, 
on reflection, appreciating the need to comply with advice from a health professional.   
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116. The legal duty is not to use invasive or intrusive procedures unless they are 
necessary and, if so, to use the least invasive and least intrusive.  The health care 
professional should comply with guidance from their professional registration body 
(GMC etc) on patient consent to examination and treatment.  An order applies to the 
person not to the health care professional(s) undertaking the examination(s). 
 
117. If a patient refuses consent for tests that have been approved under the 
Medical Examination Order, then a Quarantine Order may also have to be obtained 
(or extended), or Exclusion or Restriction Orders issued, to minimise the risk to 
public health. Where a person does not have the capacity to provide their own 
decision, account must be taken of those with a legal authority to take decisions on 
the patient’s behalf.  Also, the competent person and relevant clinician must follow 
professional codes, including supporting the patient to be as involved as far as they 
can and wish to be, taking note of the likelihood of the return of capacity and any 
prior statements.  Where possible, the advice of senior clinicians who are not 
engaged in the immediate care should be sought.  
 
118. The Health Board may apply for the order, or simultaneous orders, that 
minimise the risk to public health and require minimum patient co-operation, if 
consent is withheld. Thus, a Medical Examination Order allowing observation with 
thermal imaging plus a Quarantine Order covering the disease incubation period, 
may be applied for if a person is expected to refuse consent to a blood test, that may 
exclude a diagnosis in 24 hours.  
 
119. If a patient refuses a request for a medical examination / investigations, a 
judgement will have to be made whether they may subsequently comply with a 
Medical Examination Order issued by a sheriff for the same investigations.  However, 
it is an offence not to comply with a sheriff order and that should be highlighted to the 
affected person. 
 
What to do? 
Application to have person medically examined (section 33) 
 
120. A Health Board may apply to the sheriff for an order to have a person (in that 
health board area) medically examined where it knows or suspects that the person 
has an infectious disease, has been exposed to an organism which causes such a 
disease, is contaminated, or has been exposed to a contaminant. In addition, it 
appears to the Board that as a result there is or may be a significant risk to public 
health, and it is necessary, to avoid or minimise that risk, for the person to be 
medically examined. 
 
121. The application must specify: 
 

• the person in relation to whom the order is sought;  
• the reason why the board considers it necessary for the person to be 

medically examined;  
• the class or classes of health professional by whom the examination is to be 

carried out;  
• the nature of the examination the board proposes be carried out;  
• whether an explanation has been given to the person; or  
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• where an explanation was given, any response made by or representations 
made on behalf of the person;  

• where no such explanation was given, the reason why.  
 
122. The application must include a certificate, signed by the Health Board’s 
Competent Person stating that he/she is satisfied that the criteria for the order have 
been met.  In terms of the nature of the examination to be specified in the 
application, this should set out clearly what will be required to confirm; diagnose or 
monitor the suspected disease and the class of health care professional who will 
undertake each examination. 
 
Order for Medical Examination (section 34) 
 
123. If the sheriff is satisfied that the criteria for a Medical Examination Order have 
been met, including that an explanation has been given or, where no such 
explanation was given, it was not reasonably practicable to do so, he may make an 
order authorising the Medical Examination. He may also make provision about any 
other matters concerning the examination that he considers relevant.  
  
124. The order will specify the person to whom it applies (i.e. the “patient”), the 
class or classes of health professional who will carry it out, and must be notified to 
the person to whom it applies, any person to whom an explanation was given, and 
any other person the sheriff considers appropriate. 
 
When should the Medical Examination take place? 
 
125. The order expires 7 days after it is made, or on carrying out the medical 
examination, whichever occurs first.  If an appeal is made, the Order authorising the 
medical examination is suspended. In these circumstances, in calculating the period 
of 7 days, no account should be taken of the days during which the Order is 
suspended. 
 
Which ‘Health Care Professional’? 
 
126. It is recognised that to confirm or eliminate a suspected diagnosis different 
procedures and expertise may be required, not all of which will require medical input.  
For example, a swab or the mouth or nose may be undertaken by a nurse; an x-ray 
undertaken by a radiographer etc. To accommodate this, ‘health care professional’ in 
Part 4 is defined as a registered medical practitioner; a registered nurse; or any other 
member of a profession regulated by a body mentioned in section 25(3) of the 
National Health Service Reform and Health Care Professions Act 2002. 
 
 
 
 
 
Medical Examination: least invasive and least intrusive procedures (section 
35) 
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127. A health care professional authorised to undertake a medical examination 
under section 34 must use the least invasive or intrusive procedures necessary to 
achieve the purpose for which the examination is being carried out.  
  
128. The following procedures are not listed as invasive in this part of the Act: 
 

•  (a) examination of the ear, nose or mouth; 
•  (b) temperature assessment using an ear, oral or cutaneous 

 thermometer or thermal imaging; 
•  (c) physical examination of skin and hair; 
•  (d) auscultation; 
•  (e) external palpation; 
•  (f) retinoscopy; 
•  (g) external collection of urine, faeces or saliva samples; 
•  (h) external measurement of blood pressure; 
•  (i) electrocardiography. 

 
129. The provisions have not been limited to non-invasive procedures to future-
proof against unknown public health threats and how they might be identified.   
 
Medical Examination of Groups (Section 36) 
 
130. If a member of a group is a potential risk to public health as a result of a 
known or suspected infectious disease or contaminant, then it may be that other 
members of the group are also a risk.  Where a Health Board is satisfied that the 
conditions relating to the need for a medical examination of a person have been met, 
the Health Board may apply to the sheriff for an order relating to all of the persons in 
the group and for each member of the group to be medically examined.   
 
131. If satisfied that the criteria for Medical Examination have been met in relation 
to at least one member of the group, and that an explanation has been given to each 
member of the group, if reasonably practicable, the sheriff may make an order in 
relation to each member of the group.  
 
132. The order should only be applied for where a person, or persons, do not 
comply voluntarily with a request to be examined.  The medical examinations will 
apply to all members of the group and each examination will be undertaken by the 
same class of health care professional. It is expected that membership of the at-risk-
group will be defined by the Incident management / Outbreak Control Team. 
 
133. Medical Examination Orders are subject to appeal to the Sheriff Principal 
(paragraph 148).  For offences and penalties see  paragraphs 149, 152 – 153, and 
155. 
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Compensation (sections 56-58) 
 
134. The payment of compensation can be an invaluable tool in ensuring that 
individuals affected by a public health incident comply with health protection advice, 
e.g. to stay off work or not to send their children to school or nursery.  This is 
particularly relevant for those in unregulated employment and those who may not 
have access to statutory sick pay.  Local authorities’ duty to compensate those 
excluded from work (on proven loss) transfers to health boards under the Act, as set 
out in sections 56-58 and is widened to include those subject to restriction of activity 
or quarantine.  There is also provision for compensation for ‘carers’, i.e. those who 
are required to care for (or provide more care for) the person subject to the health 
board request or order, and who incur loss as a result. This might be the parent or 
guardian of a child who has been excluded from nursery or school.  
 
135. A health board must compensate any person who complies voluntarily with a 
written request by a health board to be quarantined, or be excluded from any place, 
or refrain from carrying out any activity.  A health board may compensate any person 
who is subject to an exclusion order, a restriction order or a quarantine order and 
who incurs any loss cause by complying with the order.  A health board must 
compensate a person who incurs loss as a result of caring for, or providing more 
care for, a person subject to exclusion, restriction or quarantine, irrespective of 
whether that that person is subject to an order or request.  A ‘carer’ is someone: 

- over 16 who cares for the person subject to the public health advice, other 
than by a contract of employment (or other kind of contract) or as a volunteer 
for a voluntary organisation; and 

- incurs loss as a result of doing so. 
 
136. As a matter of good practice, compensation should be made available for any 
loss suffered by a person or carer as a result of exclusion, restriction of activity or 
quarantine, irrespective of whether an order has been made, or not.   Compensation 
is payable only on proven loss, and not where the loss is the fault of the person 
claiming the loss. 
 
137. The offer of compensation will need to be included in the written request for a 
person to be quarantined, excluded or restricted in their activities, or those subject to 
a quarantine, exclusion or restriction order.   
 
Disputes over entitlement and/or level of compensation 
 
138. Any disputes over entitlement or level of compensation will be determined by 
an independent arbiter, agreed by both parties to the dispute.  If agreement cannot 
be reached as to who that arbiter should be, the sheriff will appoint an arbiter.   
 
Will this not lead to significant costs to health boards? 
 
139. Not expected, as the majority of the population are covered by statutory sick 
pay or other welfare payment arrangements.   Few compensation payments are 
currently made by local authorities.    However, for those who can prove loss, the 
payment of compensation could be invaluable in reducing the risk that the individuals 
concerned will ignore advice and put others at risk. 
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What about in a pandemic flu situation, where a large percentage of the 
population may be told to stay at home? 
 
140. In the event of a flu pandemic, the advice to the general public on what to do 
will be coming directly from the Scottish Government, rather than by health boards to 
individual people, so compensation would not be payable.  Compensation under 
section 56 of the Act depends on a request by a health board by notice in writing 
given to the person.  Compensation under section 57 depends on an individual being 
subject to an exclusion, restriction or quarantine order. 
 
Statutory sick pay 
 
141. [The (  ) Statutory Sick Pay Regulations] are being updated to ensure that 
those subject to an exclusion, restriction and quarantine order under the Act are 
eligible for statutory sick pay providing, of course, that other eligibility criteria have 
been met.   
[Timing to be confirmed by DWP] 
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Appeals and recall of orders 
 
142. There are appeal mechanisms against all Part 4 orders.  Those subject to 
orders should be informed of their right of appeal in correspondence relating to those 
orders.  When notified that an appeal against any order has been made to the sheriff 
or sheriff principal, the health board should seek immediate legal advice from CLO.   
 
Appeal against exclusion and restriction orders etc (sections 61 and 63) 
 
143. A person subject to an exclusion order or a restriction order, or any person 
who has an interest in the welfare of such a person may, within 14 days,  appeal to 
the sheriff against the making of the order, any conditions imposed by the order and 
any decisions by the health board competent person not to revoke the order 
following review.  The order stays in place while the appeal is pending.  On appeal, 
the sheriff may confirm the order, modify the order, revoke the order, confirm the 
decision appealed against, quash that decision or make any other order he 
considers appropriate. 
 
144. A person may further appeal against the decision of the sheriff to the sheriff 
principal.  In addition, a health board aggrieved by a decision taken by the sheriff on 
an appeal, may appeal against that decision to the sheriff principal.  The decision of 
the sheriff principal is final.  
 
Recall of quarantine, short term and exception detention orders granted in 
absence of person to whom applications relates (section 59) 
 
145. In the interests of public health protection, it is possible that in a very urgent 
situation, these orders may be granted by the sheriff without the person concerned, 
or his legal representative, being present.  In those situations, the person who is 
subject to the order, or any person having an interest in the welfare of that person, 
may apply to the sheriff for a recall of the order within 72 hours of the order being 
notified to the person.  It should be noted that the rights of recall are in addition to the 
other rights of appeal which the person has.  The orders stay in place while the recall 
is pending.   If an application to recall is made, the sheriff must give the persons 
concerned and the health board the opportunity to make representations (orally or in 
writing) and to lead or produce evidence.  On recall, the sheriff may confirm or 
revoke the order. 
   
Appeal against quarantine and hospital detention orders (sections 62 and 64) 
 
146. A person subject to a quarantine or hospital detention order, or any person 
who has an interest in the welfare of such a person may, within 14 days,  appeal to 
the sheriff principal against the making of the order, any conditions imposed by the 
order, any extension or modifications to the order, and any decisions by the health 
board competent person not to revoke the order following review. In addition, a 
person may also appeal against the decision taken by the sheriff on recall of the 
order.   The orders stay in place while appeal is pending.  On appeal, the sheriff 
principal may confirm the order, modify the order, revoke the order, confirm the 
decision appealed against, quash that decision or make any other order he 
considers appropriate. 
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147. A person may further appeal against the decision of the sheriff principal to the 
Court of Session.  In addition, a health board aggrieved by a decision taken by the 
sheriff principal on appeal, may appeal against that decision to the Court of Session.  
The decision of the Court of Session is final.  
 
Appeal against orders for medical examination (section 60) 
 
148. A person subject to an order authorising medical examination, or any person 
who has an interest in the welfare of such a person may, within 7 days,  appeal to 
the sheriff principal against the making of the order.  If the medical examination has 
not been carried out before the appeal is made, it should not be undertaken until the 
appeal is heard.  On appeal, the sheriff principal may confirm the order, revoke the 
order, modify the order or make any other order he considers appropriate.  On the 
other hand, if the medical examination authorised by the order has been carried out 
before the appeal is made, the sheriff may make an order declaring that the order 
was invalid.  The decision of the sheriff principal  is final.  
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Breach of orders, offences and penalties 
 
149. There are a number of offences created by the Act and these are outlined 
below.    Those subject to orders should be informed of the offence provisions in 
correspondence relating to such orders.   
 
Absconding from quarantine (section 66) 
 
150. A person absconding from quarantine or being removed to quarantine, may 
be taken into custody and detained in a hospital or any other place.  Whilst the Act 
provides flexibility in allowing  an officer of a health board or an officer of a local 
authority to do this, and gives them a power of entry which may be exercised at any 
time and includes reasonable force, it is expected that this will be undertaken by the 
police.  The quarantined person may thereafter be detained in a hospital or any other 
place until the end of his period of quarantine (not taking into account the period 
during which he had absconded.  Irrespective of this, if the health board wishes to 
extend the period of quarantine, it may do so, including the removal of the person to 
the place of quarantine. 
 
Absconding from hospital (section 67) 
 
151. Similarly, a person absconding from detention in hospital, or being removed to 
detention in hospital, may be taken into custody and returned to the hospital in which 
the person’s detention is authorised.  Whilst the Act provides flexibility in allowing  an 
officer of a health board or an officer of a local authority to do this, and gives them a 
power of entry which may be exercised at any time and includes reasonable force, it 
is expected that this will be undertaken by the police.  The person may thereafter be 
detained in a hospital until the end of his period of detention (not taking into account  
the period during which he had absconded).   
 
Obstruction  (section 68) 
 
152. Intentional obstruction of a health care professional authorised to undertake a 
medical examination, or of a person authorised to remove someone to a place of 
quarantine or detention, is an offence. 
 
Breach of orders (section 69) 
 
153. A person subject to a Part 4 order who, without reasonable excuse, breaches 
that order commits an offence.   
 
Failure to ensure child’s compliance with order (section 70) 
 
154. Where a person subject to an exclusion, restriction or quarantine order is a 
child under 16, a parent of the child who has day to day care or control of the child 
must ensure that the child does not breach the order.  If the parent does not, without 
reasonable excuse, ensure the child’s compliance, the parent commits an offence.  If 
there is no such parent, a person who is 16 or over and has day to day care or 
control of the child other than on a contract of employment basis or on a voluntary 
basis, must ensure the child’s compliance.  In each case there is a defence that the 
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person exercised all due diligence and took all reasonable steps to avoid committing 
the offence. 
 
Penalties (section 120) 
 
155. A person who, without reasonable excuse, commits an offence in relation to 
an  exclusion or restriction order is liable, on summary conviction, to imprisonment 
for a period not exceeding 12 months or a fine not exceeding level 5 (£10,000) on 
the standard scale or both. A person who, without reasonable excuse, commits an 
offence in relation to other orders, is liable, on summary conviction, to imprisonment 
for a period not exceeding 12 months or a fine not exceeding the statutory maximum, 
or both; or, on conviction, on indictment, to imprisonment for a period not exceeding 
2 years or a fine or both.   
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PART 5: PUBLIC HEALTH FUNCTIONS OF LOCAL AUTHORITIES 
(sections 72 – 86) 
 
What does Part 5 do? 
 
156. Part 5 outlines the powers available to local authorities to order, or to 
undertake, a range of public health measures in relation to premises and 
things to prevent, or prevent the spread of, infectious disease or 
contamination. The measures include disinfection, disinfestation and 
decontamination. The use of the powers may follow on from an investigation 
into a public health incident, as described in Part 3 of the Act, or on suspicion 
or knowledge of infection, infestation or contamination through any other 
means.  A local authority may apply to a local JP or Sheriff for a warrant to 
enter premises, although this is not necessary in emergency situations. 
 
157. As part of their statutory responsibilities, local authorities have a duty 
to provide, or ensure the provision of, the facilities or equipment necessary to 
disinfect, disinfest or decontaminate premises or things, the destruction of 
such things and the means of transporting things to facilities and equipment. 
 
158. Part 5 also makes provision about appeals, offences and the 
compensation arrangements for any loss or damage incurred in the course of 
an investigation.  
 
 Facilities for disinfection etc. 
 
Provision of facilities for disinfection etc. (section 72) 
 
159. The local authority has a duty to provide, or ensure the provision of, 
facilities and equipment (which may be mobile) for its area in order to 
disinfect, disinfest and decontaminate things and premises, and to destroy 
things which are infected, infested or contaminated. This includes the means 
for transporting things to facilities and equipment.  This is not a new duty, but 
an updating of existing duties contained in the 1897 Public Health Act. 
 
160. Local authorities need not provide the facilities themselves, but can 
enter into an agreement with any person or organisation to ensure provision. 
The facilities and equipment need not be in the area of the local authority.   
 
161. For the meaning of “contaminated”, “infected” and “infested”, see  
paragraph 4.   
 
What does this duty mean for local authorities? 
 
162. Authorities have a duty to provide, or ensure the provision of, 
equipment etc. to facilitate disinfection etc.  This does not mean that 
authorities need to have the equipment within their ownership, the more likely 
scenario is that they know where to get it. This may tie in with other 
contingency plan agreements. Ultimately local authorities are responsible for 
the provision of facilities, unless responsibility is set out elsewhere, e.g. in 
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other legislation (for example for nuclear installations). They may therefore be 
‘available’ through negotiations, or contract agreements.  
 
163. Several service areas within an authority may already have access to 
such provisions e.g. Housing, Emergency Planning etc. This is a duty on 
authorities therefore contingency plans should be in place, including 
identification of where financial resources will come from, should they be 
needed. Health Protection Scotland can provide advice on this issue 
including, where relevant, liaison with the UK Government’s Decontamination 
Service. 
 
164. It is not anticipated that this duty will extend to include incidents 
involving major terrorism activities, as these will be criminal activities 
controlled by the police. Neither is it likely that they will cover known 
contaminated land, already dealt with under the contaminated land regime. 
This does not, however, exclude the application of the legislation in 
circumstances where the authority may be working in a multi-agency event 
and the legislation is used to support other agencies in a common health 
protection role. 
 
If provided by another person (e.g. Health Board or external contractor) 
what will such an agreement look like?  
 
165. It will be up to each local authority to decide after taking their own legal 
advice.  In some cases, the agreement need be no more than having an 
approved list of contractors/specialists at the authority’s disposal.  
 
What is meant by ‘facilities’? 
 
166. This is not specified in the legislation.  However, facilities should 
include all provisions to deal with the health risk. This would include 
personnel, access to expert advice, equipment and finance. Facilities from 
Health Boards could be incorporated into the Joint Health Protection Plan 
covering the local authority area. Internal facilities should be included in the 
authorities’ contingency plans. 
 
What costs might be encountered? 
 
167. It is not possible to identify costs as each case will be considered on its 
own merit and its impact on public health. Actions taken may include anything 
from the disposal of an infested mattress, to the disinfection of a public hall 
due to potential anthrax infection. The duty to provide these facilities and 
equipment, and therefore the cost, lies with the local authority. However, in the 
case of a major incident it is expected that all relevant agencies will work 
together and provide resources, financial or otherwise, to manage them. This 
will be reflected in the emerging planning contingencies held by all local 
authorities and their partners.  
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168. This does not, of course, preclude any of these organisations, e.g. 
police, local authority, NHS Board, from applying to the Scottish Government 
for financial support in exceptional circumstances.  
  
Disinfection etc. of premises and things 
 
Notice on occupier or owner of infected etc. premises or things (section 
73) 
 
169. Where a local authority knows or suspects that any premises in its 
area (or any thing in or on such premises) are infected, infested or 
contaminated, and if it appears to the authority that in order to prevent the 
spread of infectious disease or contamination, it is necessary to disinfect, 
disinfest, or decontaminate the premises (or things in or on the premises), 
destroy a thing, or do other connected operations, then the authority may 
serve a notice on the occupier of the premises (or the owner if the premises 
are unoccupied) requiring that person to carry out the necessary steps. If the 
occupier is not the owner of the premises, then a copy of the notice must be 
served on the owner of the premises. A notice may be served only where a 
local authority competent person certifies satisfaction as to the matters 
referred to above.  
 
170. The notice must specify the steps which the person on whom the 
notice is served must take and the period in which they must be taken. It must 
also advise the person on whom the notice is served that if the notice is not 
complied with, then the local authority may take those steps. If, during the 
period of the notice, the person on whom the notice is served consents, then 
an authorised officer of the local authority may carry out the steps. 
 
How will the LA get to ‘know or suspect’ an infestation etc.? 
 
171. It is likely that the authority will become aware  due to public concern, 
or notification from a third party such as the police or the health board. It may 
also be aware through its participation in an investigation into a public health 
incident, as described in Part 3 of the Act.  
 
172. Service of notice should be the last resort.  A graduated enforcement 
strategy should be deployed to bring about the required outcome where 
possible and dependant upon public risk involved. Officers may need to show 
that a graduated/informal approach has failed.  
 
173. It may be difficult to ‘prove’ any infestation etc. without gaining access.  
Suspicion of infestation is sufficient to justify service of notice. A similar 
example exists in service of access notice for leaking water under the 
Environmental Protection Act 1990 (EPA 1990).  When investigating a leak in 
a ground floor flat, the most obvious source is the first floor property. Access 
may be sought for genuine reasons.  However, once access is obtained, it 
may transpire that the water penetration is coming from a higher level flat. 
Powers of entry exist to establish compliance with any notices served.  
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174. Officers should document why they suspect an infestation etc., in case 
it is required at an appeal or other hearing (e.g. for compensation purposes). 
 
What will the notice look like? 
 
175. This is for the local authority to decide.  However, a suggested 
template of a section 73  notice is available at Annex D. 
 
Who is a local authority competent person? 
 
176. A competent person is a person who has been designated as such by 
the local authority to carry out the functions assigned to them in the Public 
Health Act and who is on the local authority’s current list of competent 
persons (see paragraph 9 and footnote 1). The task of designation will usually 
be undertaken through the relevant standing orders of the authority.   
 
Does nuisance need to exist? 
  
177. No. This is not about nuisance.  It is about preventing, or preventing 
the spread of infectious disease or contamination.   
 
Does a health risk need to exist? 
 
178. If the local authority knows or suspects that any premises are infected, 
infested or contaminated, then action can only be taken if, as a result of that 
infection etc., it appears to the authority that it is necessary to prevent, or 
prevent  the spread of, infectious disease or contamination.  There is no 
‘significant risk’ test, so the action can be taken irrespective of the numbers of 
people who may be affected.  
 
How do LA competent persons get access to confirm position ‘before’ 
service of notice? 
 
179. There is no provision for routine inspection of the district.  However, it 
is anticipated that events dealt with under the 2008 Act will be in response to 
complaints or notifications which give officers reasonable grounds to suspect 
problems and thereby act. The actions may also be required as a result of the 
investigation of a public health incident (described in Part 3) where powers of 
entry may have been used. 
 
Inspection of premises in relation to which notice served (section 74) 
 
180. Where a notice has been served under section 73 and the period 
specified in the notice has expired, an authorised officer of the local authority 
may enter the premises to determine whether the steps specified in the notice 
have been taken, may take any other person authorised by the officer, and a 
police officer (if the officer has reasonable cause to expect serious obstruction 
in obtaining access). The authorised officer entitled to enter premises must 
show authorisation, if requested. In addition, an authorised officer who enters 



Parts 3, 4, 5 & 6 – combined guidance – draft 4 – June 2009    

 45  

unoccupied premises must leave the premises as effectively secured against 
unauthorised entry as the officer found them. 
 
Does this mean the local authority can only enter premises ‘after’ they 
have served a Section 73 notice? 
 
181. Entry is allowed before the expiry of the section 73 notice, but only with 
the person’s consent.  If the premise is a dwelling house, 48 hours notice 
must be given and a warrant for entry may be required (section 78). Section 
74 allows access where a notice has been served and the time period 
specified in the order has expired.  It enables entry to determine whether the 
work specified in the notice served under section 73 has been carried out.   
 
182. Section 79 allows the use of the powers in emergencies, where 
premises may be entered whether or not a section 73 notice has been served 
and, where a notice has been served, whether or not the period in the notice 
has expired. Any warrant relating to entry should include provisions to take 
other persons and equipment etc. 
 
Failure to comply with notice (section 75) 
 
183. Where the owner or occupier fails to comply with the notice, and the 
period of the notice has expired, an authorised officer may enter the premises; 
may take any other person authorised by the officer, and a police officer (if the 
officer has reasonable cause to expect serious obstruction in obtaining 
access); may direct that the premises (or any part of them) or any thing in or 
on them is left undisturbed for as long as the officer considers appropriate; 
may take the steps specified in the notice and any other steps considered 
necessary; and may remove any thing from the premises for the purpose of 
taking any steps (disinfection, decontamination, disinfestation, destruction) at 
another place. 
 
184. An authorised officer who enters any unoccupied premises by virtue of 
this section must leave the premises as effectively secured against 
unauthorised entry as the officer found them. 
 
Under what circumstances is an authorized officer likely to require 
premises to be left undisturbed for an appropriate period? 
 
185. Where, after entering premises, it becomes clear that there is the 
potential for the spread of infectious disease and there will be a requirement 
for specialist assistance to deal with the circumstances now known.  The 
officer may require the premises or thing to be left undisturbed until such time 
as the specialists can be called upon. This will prevent unprotected persons 
coming into contact with the infectious agent. 
 
How can effective security be proved after work is undertaken? 
 
186. Take photographs before and after. Replace locks with like-for-like if 
possible. 
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Power of local authority to disinfect etc. premises or things (section 76) 
 
187. A local authority may take the steps set out in the notice served on a 
person under section 73 if it appears to the local authority that it is not 
reasonably practicable for that person to take those steps. 
 
188. In order to do so, the authority must serve notice on the occupier of the 
premises or, where the premises are unoccupied, on the owner of them, 
requiring the person to give an authorised officer access to undertake the 
steps. Where a notice is served on the occupier of the premises, it should be 
copied to the owner if different. The notice may be served only if the local 
authority competent person certifies that the relevant criteria have been met. 
 
189. The notice must specify the steps which the local authority proposes to 
take and the period in which they are to be taken.  The authorised officer may 
enter the premises; may take any other person authorised by the officer (and 
a police officer if the officer has reasonable cause to expect serious 
obstruction in obtaining access); may direct that the premises (or any part of 
them) or any thing in or on them is left undisturbed for as long as the officer 
considers appropriate; may take the steps specified in the notice, and may 
remove any thing from the premises for the purpose of taking any steps at 
another place. 
 
190. An authorised officer who enters any unoccupied premises by virtue of 
this section must leave the premises as effectively secured against 
unauthorised entry as the officer found them. 
 
What will the notice look like? 
 
191. That is for the local authority.  However, a suggested template of a 
section 76 notice can be accessed at Annex E. 
 
What occasions might it be unreasonable to expect the person on whom 
the notice was served to take the action? 
 
192. This will depend upon the task, the public health risk and the person. 
For example it would be unreasonable to expect a member of the public to 
disinfect a premises which had been linked to a case of anthrax. The ability of 
the person (financial, physical, mental, complexity of task) should also be 
taken in to account. 
 
How will the local authority be able to specify the time limit for 
completion of the works? 
 
193. The local authority should only be asking the person on whom the 
notice was served to take action in situations where it could reasonably be 
expected that the person was able to carry out the work.  So the authorised 
officer should be able to make a judgement as to the time period within which 
the work could be undertaken. Consideration of the extent of the risk to public 
health  would also be relevant. 
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Entry to dwelling houses (section 77) 
 
194. An authorised officer may exercise a power of entry to a dwelling 
house if: 
 

• he gives 48 hours’ notice to the occupier of the dwelling house; or 
• the person who appears to be the occupier of the dwelling house has   

 consented;  
• or entry is effected under a warrant issued under section 78.   

  
When would 48 hours’ notice not be appropriate? 
 
195. This would be dependant upon the nature of the risk as judged by a 
competent person (most likely in consultation with others such as the Health 
Board).  The only scenario when section 77 does not apply for entry to 
dwelling houses is in emergencies, as set out in section 79(9) (paragraphs 
203 – 207). 
  
What if the person is detained by the HB under part 4? 
 
196. Assistance should be sought from the Health Board as to the extent of 
the health risk. If there was an imminent risk to health then emergency powers 
under Section 79 should be used. If risk is not imminent then normal 
procedures could be used. People would only be detained in hospital by the 
health board if the Board convinced the sheriff that there was significant risk 
to public health.  By association, this allows officers to proceed in the 
knowledge of risk being present.  
 
Warrant to enter and take steps (section 78) 
 
197. A local authority may apply for a warrant from a sheriff or a justice of 
the peace to enter and take steps where an authorised officer has been 
refused entry or can reasonably anticipate such refusal; the premises to which 
the authorised person is entitled to enter are unoccupied; the occupier of the 
premises is temporarily absent and there is urgency; or a person entitled to 
enter the premises has been prevented from taking the authorised steps, or 
reasonably anticipates such prevention.  
 
198. Whilst there is flexibility to apply to either the JP or Sheriff for a 
warrant, it is expected that local authorities will maintain their current practice 
of applying to the local JP in the first instance.  The usual  local JP application 
procedures should be used.  [Application forms to the sheriff are being drafted 
by the Sheriff Court Rules Council and will be available on commencement.].  
If possible, the warrant application should include reference to taking other 
persons and things with officers to undertake the disinfection etc.  Officers 
may not be able to do so precisely  if access has previously been denied.  
 
199. A sheriff or justice of the peace may authorise an officer of the 
authority to enter the premises, to take any other person authorised by the 
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officer and a police officer, if the officer has reasonable cause to expect any 
serious obstruction in obtaining access; to direct that the premises (or any part 
of them) are, or any thing in or on them is, to be left undisturbed for so long as 
the officer considers appropriate; and to take any steps mentioned in section 
73. 
 
200. A warrant in relation to a dwelling house must not be granted unless 
the sheriff or justice is satisfied that 48 hours’ notice has been given and that 
period has expired. The power of entry may be exercised at any time and 
includes power to use reasonable force. 
 
201. An authorised officer who enters any unoccupied premises by virtue of 
this section must leave the premises as effectively secured against 
unauthorised entry as the officer found them. A warrant under this section 
continues in force until the purpose for which it is issued is fulfilled.  
 
202. If any chemicals are used in the disinfection etc., sufficient information 
(Data Safety Sheets etc.) must be left with the occupier. Similarly, if actions 
such as switching off boilers, water supplies etc. are required, let the 
occupiers know. 
 
Use of powers in emergencies (section 79) 
 
203. Where an officer authorised to enter premises considers, on 
reasonable grounds, that there is an emergency, the officer may exercise the 
power of entry at any time, and may use reasonable force. If the premises are 
a dwelling house, the conditions in section 77 need not be satisfied. 
 
204. The authorised officer may, on entering the premises, take any other 
person authorised by the officer and a police officer, if the officer has 
reasonable cause to expect any serious obstruction in obtaining access; direct 
that the premises (or any part of them) are, or any thing in or on them is, to be 
left undisturbed for as long as the officer considers appropriate; take any step 
mentioned in section 73(2); and remove any thing from the premises for the 
purpose of taking any such step at any other place. 
 
205. An authorised officer who enters any unoccupied premises by virtue of 
this section must leave the premises as effectively secured against 
unauthorized entry as the officer found them. 
 
206. The use of powers in emergencies is available even if an appeal has 
been made under section 83(1).  
 
What is an emergency? 
 
207. It is an ‘emergency’ if there is a significant risk to public health, and the 
nature of that risk is such that immediate action is necessary to prevent, or 
prevent the spread of, infectious disease or contamination.  
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Offences 
 
Obstruction (section 80) 
 
208. Any person who, without reasonable excuse, intentionally obstructs an 
authorised officer, or any other person, in the exercise of powers under this 
Part, will be guilty of an offence and liable to a penalty, as outlined in section 
120 of the Act. 

Recovery of expenses 
 
Recovery of expenses (section 81) 
 
209. A local authority may recover any reasonable expenses it incurs in 
doing anything it is entitled to do under this Part of the Act from the person on 
whom a notice is served. If no notice is served, the authority may recover the 
expenses from the occupier, or where the premises are unoccupied, the 
owner of them. The local authority may also recover any administrative 
expenses (including officer time) incurred in connection with the thing to which 
the expenses relate. The local authority may accept payment of sums 
recoverable by installments. In the event of non payment, the local authority 
may recover sums due through normal civil recovery procedure. 
 
Compensation 
 
Compensation (section 82) 
 
210. A local authority must compensate any person who suffers loss or 
damage caused by any person doing (or failing to do) anything which that 
person is entitled (or required) to do under sections 73, 75, 76, 78 or 79.  
 
211. Compensation is not available where the loss or damage is attributable 
to the fault of the person who suffered the loss or damage. Compensation is 
also not available for loss or damage which relates to any infected, infested or 
contaminated premises which are damaged as a result of disinfection, 
disinfestation or decontamination.  It is not available for the damage or 
destruction of any infected, infested or contaminated thing in or on premises 
as a result of the disinfection, disinfestation or decontamination of the thing or 
premises. 
 
212. Any dispute as to a person’s entitlement to compensation under this 
section or the amount of compensation is to be determined by a single arbiter 
appointed by agreement between the authority and the person claiming loss 
or damage or, if such agreement cannot be reached, by an arbiter appointed 
by the sheriff. 
 
213. The officer must be able to prove that their actions were reasonable 
and tell the owner/occupier what has been done. Take photos before and after 
any treatment or access. Keep records. 
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214. Be mindful of the implications of your actions.  If you demand treatment 
of a house of multiple occupation, you may need to enlist the services of other 
council departments, such as the homeless unit to re-house those you have 
temporarily made homeless. 
 
215. There are no local authority powers in the Act to remove people from 
their homes.  Powers are available to the health board for removal and 
detention, but only if there is a significant risk to public health – see the criteria 
in sections 41 and 42.  It may be advisable for people not to be at their homes 
when disinfection etc., takes place and you would obviously try to make 
arrangements with social services/relatives etc., if necessary, to take care of 
people in the interim.  You cannot, however, force people from their homes 
because of the cleaning process. If access was gained under warrant, 
obstruction powers may be able to be used to remove the person to allow 
treatment.  This would be an action of last resort, however, and would need to 
be discussed with the police. 
 
What if a factory sub-lets to a drum maker and various other businesses. 
If anthrax is found, the whole premises is closed – is it reasonable to 
compensate the other businesses?  Other examples may be a hall which 
has to cancel lets, or a block of flats with a communal roof space 
housing water tanks. 
 
216. Local authorities will have to apply the criteria set out in the Act when 
situations like these arise, taking their own legal advice, as appropriate. Some 
factors to consider include:  
 

• is the loss attributable to the fault of the person who suffered it? 
• has the authorised officer complied with their duties under the Act, e.g. 

have they done what was specified in the notice or have they gone 
further? 

• does loss/damage arise from the disinfection etc., or has the 
authorised officer negligently damaged the property?  

• what insurance is in place (local authority insurance, business 
insurance etc.)? 

Appeals 
 
Appeals against notices under this Part (section 83) 
 
217. Any person on whom a notice is served under section 73 or 76 may 
appeal to the Sheriff against the notice or any requirement in it. Such an 
appeal must be made before the expiry of the period of 14 days, beginning 
with the day on which the notice was served. On appeal, the Sheriff may 
confirm or revoke the notice; remove or vary any requirement specified in the 
notice; and make such other order as the Sheriff considers appropriate. 
 
218. There is no minimum or maximum period of time to be included in a 
section 73 or section 76 notice.  This means that works could be instructed 
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before the expiry of any appeal period. It would be prudent not to carry out 
any work until the appeal is heard. 
 
219. However, in an emergency situation, the work can be carried out, 
irrespective of whether a notice has been served (and appealed against) or 
not.  There is no specific appeal mechanisms set out in the Act against action 
taken in emergency situations.  However, if the council acted unreasonably, 
went into a property and did work in what they said was an emergency when it 
clearly wasn’t, then the normal legal routes could be followed, i.e. the person 
could sue the relevant authority. 
 
Appeal to Sheriff principal (section 84) 
 
220. A person who appealed under section 83 may, with the leave of the 
Sheriff, appeal to the Sheriff principal against the Sheriff’s decision to confirm 
the notice or not to remove or vary any requirement in the notice. A local 
authority may also, with the leave of the Sheriff, appeal against a decision of 
the Sheriff to revoke the notice or remove or vary any requirement specified in 
the notice. 
 
221. On appeal under this section, the Sheriff principal may confirm the 
decision appealed against, modify that decision, quash the decision, or make 
such other order as the Sheriff principal considers appropriate. 
 
Appeal to Court of Session (section 85) 
 
222. A person who appealed under section 84 may, with the leave of the 
Sheriff principal, appeal against the Sheriff principal’s decision to the Court of 
Session. Such an appeal may be made on a point of law only. 
 
223. On appeal under this section, the Court of Session may confirm the 
decision appealed against, modify that decision, quash the decision, or make 
such other order as the Court considers appropriate. The decision of the 
Court on an appeal under this section is final. 
 
Existing functions 
 
Application of this Part where other functions being exercised (section 
86) 
 
224. A local authority may not exercise a function conferred on it by this Part 
of the Act if that local authority or any other regulatory authority is exercising a 
separate statutory function or the local authority is aware that another 
regulatory authority is about to exercise an existing function in relation to the 
infected, infested or contaminated premises or things.  However, section 72 
(which is the duty for a local authority to provide facilities for disinfecting etc.) 
continues to apply, regardless of the role or intervention of other authorities. 
 
225. The rationale for this provision is that some of these powers overlap 
with other legislation enforced by other agencies, concerning both reserved 
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and devolved matters, e.g. food safety, water, health & safety at work etc.  At 
all times, local authority officers should work in co-operation with the primary 
enforcing authority. 
 
Would the Public Health Act be used in a food borne infection situation? 
 
226. Not in normal circumstances.  However, there may be occasions when 
the Food Safety Act or other legislation might not apply and statutory action 
needs to be taken to prevent the spread of disease or contamination.  It is for 
local authority officers to work with colleagues in other agencies to ensure that 
the most appropriate legislation is used.  
 
Should the Public Health Act be used to require the disinfestation of 
food contaminated with insects? 
 
227. Again, not in normal circumstances. 

 
Should the Public Health Act be used in a nuisance situation? 
 
228. In normal nuisance situations, the Environmental Protection Act 1990 
(EPA) would be used.  In an emergency situation, section 79 may have some 
application in allowing the local authority to carry out immediate works, but not 
under normal situations.  It should be noted, however, that section 73 allows 
the local authority to require action if they suspect a public health problem 
even although it is not proven.  These powers may complement the use of the 
EPA.  
 
Should the Public Health Act be used in a situation where employees 
were being put at risk? 
 
229. Unlikely, but not impossible if immediate action was required to protect 
workers. Health and Safety at Work legislation allows for immediate 
prohibition notices to be served – these should be the first option.  
 
What about radioactive contamination? 
 
230. Again, unlikely.  Certainly if the contamination is contained within 
nuclear licensed sites, which is subject to reserved legislation, then the 
regulatory regime of the Nuclear Installations Act would apply.  
 
 
When using any of the powers contained in Part 5 of the Act, records 
should be maintained of discussions and consultations with relevant 
persons. 
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PART 5: FLOW CHARTS OF LEGAL ENFORCEMENT PROCESS    

 
 
Flow Chart 1  Notice on occupier or owner of infected, infested, or 

contaminated premises or things S.73 

LA suspect/know premises 
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PART 5: FLOW CHARTS OF LEGAL ENFORCEMENT PROCESS 
 
    

 
Flow Chart 2   LA action following non-compliance with Section 73 

Notice  

Inspection of premises 
(S.74) 

Compliance? 

Yes No 

Authorised officer enters 
premises & takes any 
other person authorized 

   

Do premises need to 
be left undisturbed for 
an appropriate period? 

Obstruction 
anticipated? 

Yes 

No 

Arrange 
Police 
assistance 

Yes No 

Authorised 
officer directs 
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be left 

 

Authorized officer takes steps 
specified in notice and any other steps 
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premises including removal of any 
thing for treatment at an other place 
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Officer ensures property secured 
against unauthorized entry if 
forced entry to property was 
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PART 5: FLOW CHARTS OF LEGAL ENFORCEMENT PROCESS 

    
Flow Chart 3  S.76 Notice-Power of LA to disinfect etc., where not 
reasonably practicable for person on whom S.73 Notice might be served, to 
do so  

LA suspect/know premises or 
thing in premises infected, 

infested, contaminated 
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disease or contamination as per 
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and date by which steps will 
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Yes 
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No Yes 
Follow 
Flow 
Chart 4 
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Flow Chart 4  Use of powers in emergencies 
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PART 6: PROTECTION OF THE PUBLIC FROM RISKS ARISING FROM BODIES 
(sections 90-93) 
 
231. This guidance relates to sections 90 - 93 of Part 6 of the Public Health 
etc. (Scotland) Act 2008.  Sections  87- 89, which set out the statutory 
responsibilities for the provision of mortuaries, came into effect on 1 April 
2009.  The guidance for sections 87 - 89 can be accessed at 
http://www.scotland.gov.uk/Topics/Health/NHS-
Scotland/publicact/Implementation/Timetable3333/Guidance8789/Q/EditMode/o
n/ForceUpdate/on  
 
What do sections 90 – 93  do? 
 
232. Sections 90, 92 and 93 update current statutory provision restricting the 
release of infected bodies from hospital and the disposal of bodies retained in 
premises, in order to avoid or minimise a significant risk to public health (see 
paragraphs 5 -7).  If necessary, a Sheriff’s order can be applied for.  Section 91 
places a duty on health boards to notify those responsible for the preparation and 
disposal of bodies, where there are particular risks to public health from infection or 
contamination, of the nature of that risk and any precautions which should be taken. 
‘Disposal’ means burial or cremation, and includes preparation of the body for burial 
or cremation, including preparations required by religious observance, e.g. such as 
those generally undertaken for Jewish people, for Muslims, Sikhs and Hindus etc.   
 
Restriction on release of infected etc. bodies from hospital (section 90) 
 
233.  This section provides statutory backing to a health board in circumstances 
where it considers that the release of a dead body would pose a significant risk to 
public health through infection or contamination, and it was necessary, to avoid or to 
minimise that risk, for the body to remain at the hospital until satisfactory 
arrangements for the disposal of the body are made.   
 
Need the body have died of an infectious disease? 
 
234. No, the section applies where the body of a person has died of an infectious 
disease; who had, immediately before dying, such a disease but who died of another 
cause; or who was, immediately before dying, contaminated (whether the 
contamination caused the death or not).  
 
Why is this necessary? 
 
235. The provision would be used very rarely and where someone was intent on 
removing a body from hospital against the advice of the health board.  
 
What is the board entitled to do to prevent the body being removed? 
 
236. A board may direct, in writing, that the body must not be removed from the 
hospital without the board’s written authorisation and may be removed only by a 
person specified in the authorisation and for the purposes of immediate disposal. A 
suggested template for a direction and authorisation are attached at Annexes F and 

http://www.scotland.gov.uk/Topics/Health/NHS-Scotland/publicact/Implementation/Timetable3333/Guidance8789/Q/EditMode/on/ForceUpdate/on
http://www.scotland.gov.uk/Topics/Health/NHS-Scotland/publicact/Implementation/Timetable3333/Guidance8789/Q/EditMode/on/ForceUpdate/on
http://www.scotland.gov.uk/Topics/Health/NHS-Scotland/publicact/Implementation/Timetable3333/Guidance8789/Q/EditMode/on/ForceUpdate/on
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G.  A direction may be given only where a health board competent person (paragraph 
9 and footnote 1) certifies in writing that he/she is satisfied that the criteria for the 
direction have been met.  Where a board gives a direction, it must explain to any 
person who appears to the board to be responsible for the removal and disposal of 
the body that there is a significant risk to public health, the nature of that risk, any 
precautions which should be taken and any other matter considered appropriate.  
The explanation need not be given where one has already been given under section 
91 of the Act (see paragraphs 239 – 243). 
 
237. A direction does not prevent the removal of the body to a mortuary or other 
similar premises for a post-mortem examination to be carried out. 
 
238. Any person who, without reasonable excuse, breaches a direction, commits 
an offence. 
 
Duty of health board where infected etc. person dies (section 91) 
 
239. Where a health board knows that a person in its area has died of an 
infectious disease; had, immediately before dying, such a disease but died of 
another cause; or was, immediately before dying, contaminated (whether the 
contamination caused the death or not), it must explain to any person who appears 
to the board to be responsible for the disposal of the person’s body – the nature of 
any risk to public health which results from the disease or contamination; any 
precautions which the board considers should be taken; and any other matter which 
the board considers appropriate.  The explanation need not be given where one has 
already been given under section 90 of the Act (see paragraph 236). 
 
Why is this necessary?   
 
240. The aim of the statutory duty is to minimise the risk of cross-infection or 
cross-contamination from a dead body to a relative, healthcare worker or other 
persons who may need to handle the deceased, such as a funeral director or lay 
persons preparing the body for disposal.  Those handling the body have a right to 
know if there are particular risks of cross-infection or contamination, so that they can 
take the necessary precautions.  This has to be done, however, with due respect to 
the deceased and with due regard to data confidentiality.   In the majority of cases, 
there will already be good working arrangements between those responsible for 
certifying death and local funeral directors, particularly where there is a risk of cross-
infection.   Any new procedures should build on that relationship, without undue 
bureaucracy. 
 
What can a Health Board do? 
 
241. Health boards need to have a policy in place which ensures that those 
certifying death in hospital, mortuary,  or in the community inform those who will be 
handling a deceased body of any known risk of infection or contamination and any 
precautions which should be taken to minimise risk of cross infection or cross 
contamination.    An example of the kind of  policy which could be developed is 
attached at Annex H. This is based on work which has been undertaken in NHS 
Lothian and which has the broad support of funeral directors in that area.     The aim 
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and requirements of the policy are set out in the front page.  Appendix 1 of the policy 
document provides advice on the precautions which should be taken in respect of 
the infectious diseases listed.  It also allows for emerging infections and 
contaminations which may pose a risk to public health. Appendix 2 provides health 
and safety information to mortuary staff, funeral workers or lay people preparing the 
body for disposal.  It is required to be signed by:  
 
- in a hospital setting, the doctor certifying death, in consultation with ward nursing 
staff; where a Registered Nurse verifies an expected death, the Registered Nurse 
should sign:  
 - where a post mortem examination has been undertaken, the pathologist (or 
qualified Anatomical Pathology Technologist);  
- in non-hospital situation, the doctor certifying death; again, where a Registered 
Nurse verifies an expected death, the Registered Nurse is asked to sign the form.  
The form accompanies the body until disposal. 
 
242. Under this policy, a copy of the form should accompany all bodies, not just 
those with known risks of infection or contamination.  This is designed to reassure 
those handling the body that they have all the relevant information and that forms 
have not  simply been overlooked or omitted.    However, this goes beyond the 
statutory duty placed on health boards by the Public Health Act, which is to inform 
those handling the body of any known health risks and the precautions which should 
be taken.  
 
243. Other Boards may wish to consider something similar for their own areas.   
Whilst there would be merit in a consistent approach throughout Scotland, and this 
would be warmly welcomed by funeral workers and faith groups, this will be for 
individual Boards to consider.   
 
Application for order in relation to bodies retained in premises (section 92) 
 
244. Where the body of a person is being retained in premises (excluding a 
mortuary, other similar premises or a hospital), and the relevant local authority 
considers: 
 - that appropriate arrangements have not been made for the disposal of the 
 body;  
 - that there is a significant risk to public health; and 
 - it is necessary, to avoid or minimise that risk for the body to be appropriately 
 disposed of; 
then the authority may apply to the Sheriff for its area for an order under section 93 
(see paragraph 249).  An application must be accompanied by a certificate signed by 
a local authority competent person stating that he/she is satisfied that the criteria for 
the order have been met. 
 
How is application to the Sheriff to be made? 
 
245. Normal summary application procedures apply, so local authority officers 
should seek advice from their legal department. 
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Power of sheriff to order removal to mortuary and disposal (section 93) 
 
246. If the sheriff is satisfied that there is a significant risk to public health, he may 
make an order authorising the local authority to remove the body of the relevant 
person to a mortuary or other similar premises and dispose of the body before the 
expiry of the period specified in the order.  If the sheriff is satisfied that the risk to 
public health is such that it is necessary for the body to be disposed of immediately, 
he may make an order authorising the authority to dispose of the body as soon as 
reasonably practicable. 
 
247. Where an authority is authorised by the sheriff to remove or dispose of a 
body, the officer of the authority (or any other person authorised by the authority) 
may enter any premises for the purposes of removing the body.  In each case, the 
officer will be an authorised officer.  On entering the premises, the authorised officer 
may take any other person authorised by the authority (and a police officer, if the 
authorised person expects any serious obstruction in obtaining access); and take 
such other steps that might reasonably be required in connection with the removal 
and disposal.  The power of entry may be exercised at any time and includes power 
to use reasonable force.  This section of the Act does not affect any other legislation 
which regulates or authorises burials or cremation, and the requirements of the 
Cremation (Scotland) Regulations 1935 (as amended) continue to apply. 
 
248. Any reasonable expenses incurred by the authority in carrying out an order 
are recoverable from the estate of the deceased person. 
 
249. A person commits an offence if a person, without reasonable excuse, 
intentionally obstructs any person exercising any authorised function.  
 
Give examples of when action might be necessary? 
 
250. A person may die through the ingestion of certain contaminants, either by 
accident or suicide.  Such a body may give off a very toxic gas and may therefore 
pose a significant risk to public health.  The body may require specific disposal 
arrangements.  However, once a death certificate has been issued and the body 
released, the family are (within limits) free to dispose of it as they wish.  
 
251. Another situation might be a body retained by relatives, who are not taking 
proper precautions as to the disposal of the body.  
 
252. These new provisions will allow the authorities to deal with such situations to 
ensure the appropriate disposal of a body to fully protect the public health.   
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       ANNEX A 
[……………] NHS Board 
[Public Health Unit/Health Protection Team] 
[Address]      
       Date [………………………..] 
 
 
 
Dear […………………….] 
 
PUBLIC HEALTH ETC (SCOTLAND) ACT 2008: EXCLUSION ORDER 
 
Under the terms of section 37 of the Public Health etc (Scotland) Act 2008 (“the 
Act”), [you/……………………] is/are excluded from [place e.g. work/school/nursery] 
or [type of place e.g. community groups] with effect from [the date of receipt of this 
letter]. 
 
The exclusion remains in place until [date/or conditions under which the exclusion 
order can be lifted, e.g. the laboratory has given a report on two or more consecutive 
stool samples], unless you are advised otherwise. 
 
In accordance with section 37(2) of the Act, [you/…….] are obliged to comply with 
the following conditions: 
e.g. all samples must have at least 14 days between them  Any sample that is 
submitted early will not be processed.  Accordingly you need to submit sample [   ] at 
least 14 days after sample [  ] etc.] 
 
[Further advice might be provided about taking care with hand and environmental 
hygiene etc.] 
 
Your attention is drawn to the information overleaf. 
 
You will be advised, in writing, when this exclusion has been lifted.  If you have any 
queries or require further information, please contact [      ] 
 
Thank you for your co-operation 
 
Yours sincerely 
 
 
 
[Name                      ] 
[Title                       ] 
 
 
 
 
 
 
 



   
  

 62 

Important information 
 
Variation of orders 
A health board competent person may vary an order.  The variation may relate to the 
place/type of place or any of the conditions specified in the order.  The subject of the 
order (and any other person notified about the order) will be notified of any changes 
 
Review of orders 
Health board competent persons are under a duty to keep orders under review to 
ensure that the criteria for the orders continue to apply.  They must also review if 
requested to do so by the person who is subject to the order.  If the criteria for the 
order no longer apply, the order must be revoked. 
 
Appeals 
A person who is subject to an exclusion order, or any person who has an interest in 
the welfare of such a person, may appeal to the sheriff against the making of the 
order, any conditions imposed by the order, any modification of the order, or a 
decision of the health board not to revoke the order following review.  An appeal 
must be made within 14 days of the order being made, modified or the decision 
taken which is appealed against.  
 
Statutory sick pay  
Persons who are subject to an  exclusion order may be eligible for statutory sick pay 
from their employer.  For more information contact [           ]. 
 
Compensation 
A person subject to an exclusion order, or those who are required to care for 
someone subject to an order, may be eligible for compensation, if able to prove loss.  
Compensation requests should be made in writing to the health board at the address 
on the front of this letter.  Any dispute about a person’s entitlement to compensation 
or the amount of compensation will be determined by a single arbiter appointed by 
agreement between the board and the person claiming loss.  If agreement as to the 
arbiter cannot be reached, the sheriff will decide who the arbiter shall be. 
 
Offences 
Under section 69 of the Public Health etc. (Scotland) Act 2008 a person subject to an 
exclusion order who, without reasonable excuse, breaches the order commits an 
offence.  Where an order is made in relation to a child, a parent of the child who has 
day-to-day care or control of the child is responsible for the child’s compliance with 
the order.  Where the parent fails, without reasonable excuse, to ensure that the 
child does not breach the order, the parent commits an offence.  Where the child has 
no parent as described above, the responsible person is a person who is 16 or over 
and who has day to day control of the child (other than by a contract of employment 
or as a volunteer).  
 
 
If you have any doubts about the implications of this information, you are advised to 
contact a solicitor.  The full text of the Public Health etc. (Scotland) Act 2008 is 
available  at 
http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf  

http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf
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       ANNEX B 
[……………] NHS Board 
[Public Health Unit/Health Protection Team] 
[Addresss]      
       Date [………………………..] 
 
 
 
Dear […………………….] 
 
PUBLIC HEALTH ETC (SCOTLAND) ACT 2008: RESTRICTION ORDER 
 
Under the terms of section 38 of the Public Health etc (Scotland) Act 2008 (“the 
Act”), [you/……………………] is/are restricted from [carrying on a specified activity 
e.g. any work which involves handling unwrapped food that is not subjected to 
further heating or cooking etc/ cooking, preparing or serving any food for anyone 
else] with effect from [the date of receipt of this letter]. 
 
The restriction on the activity remains in place until [date/or conditions under which 
the restriction order can be lifted, e.g. the laboratory has given a report on  two/more 
consecutive stool samples], unless you are advised otherwise. 
 
In accordance with section 38(2) of the Act, [you/……] are obliged to comply with the 
following conditions: 
e.g. all samples must have at least 14 days between them  Any sample that is 
submitted early will not be processed.  Accordingly you need to submit sample [   ] at 
least 14 days after sample [  ] etc.] 
 
[Further advice might be about continuing to work, provided that the person does not 
work with foods that are unwrapped and do not require further heating or cooking etc 
or that they continue to be well.  Could also include advice about hand and 
environmental hygiene etc.] 
 
Your attention is drawn to the information overleaf. 
 
You will be advised, in writing, when this restriction of activity has been lifted.  If you 
have any queries or require further information, please contact [      ] 
 
Thanks you for your co-operation 
 
Yours sincerely 
 
 
 
[Name                      ] 
[Title                       ] 
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Important information 
 
Variation of orders 
A health board competent person may vary an order.  The variation may relate to the 
activity or type of activity or any of the conditions specified in the order.  The subject 
of the order (and any other person notified about the order) will be notified of any 
changes 
 
Review of orders 
Health board competent persons are under a duty to keep orders under review to 
ensure that the criteria for the orders continue to apply.  They must also review if 
requested to do so by the person who is subject to the order.  If the criteria for the 
order no longer apply, the order must be revoked. 
 
Appeals 
Persons who are subject to a restriction order, or any person who as an interest in 
the welfare of such a person, may appeal to the sheriff against the making of the 
order, any conditions imposed by the order, any modification of the order, or a 
decision of the health board not to revoke the order following review.  An appeal 
must be made within 14 days of the order being made, modified or the decision 
made which is appealed against. 
 
Statutory sick pay 
Persons who are subject to a restriction order may be eligible for statutory sick pay 
from their employer.  For more information contact [           ]. 
 
Compensation 
Persons subject to a restriction order, or those who are required to care for someone 
subject to an order, may be eligible for compensation, if able to prove loss.  
Compensation requests should be made in writing to the health board at the address 
on the front of this letter.  Any dispute about a person’s entitlement to compensation 
or the amount of compensation is to be determined by a single arbiter appointed by 
agreement between the board and the person claiming loss.  If agreement as to the 
arbiter cannot be reached, the sheriff will decide who the arbiter shall be. 
 
Offences 
Under section 69 of the Public Health etc. (Scotland) Act 2008 a person subject to a 
restriction order who, without reasonable excuse, breaches the order commits an 
offence.  Where an order is made in relation to a child, a parent of the child who has 
day-to-day care or control of the child is responsible for the child’s compliance with 
the order.  Where the parent fails, without reasonable excuse, to ensure that the 
child does not breach the order, the parent commits an offence.  Where the child has 
no parent as described above, the responsible person is a person who is 16 or over 
and who has day to day control of the child (other than by a contract of employment 
or as a volunteer).  
 
If you have any doubts about the implications of this information, you are advised to 
contact a solicitor.  The full text of the Public Health etc. (Scotland) Act 2008 is 
available at 
http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf  

http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf
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       ANNEX C 
[……………] NHS Board 
[Public Health Unit/Health Protection Team] 
[Address]      
       Date [………………………..] 
 
 
 
Dear […………………….] 
 
PUBLIC HEALTH ETC (SCOTLAND) ACT 2008:  
EXCLUSION AND RESTRICTION ORDER 
 
Under the terms of section 37 and 38 of the Public Health etc (Scotland) Act 2008 
(“the Act”): 

• [you/X……………………] are/is excluded from [place e.g. 
work/school/nursery] or [type of place e.g. community groups]; and 

• [you/X…………………...] are/is restricted from [carrying on a specified activity 
e.g. any work which involves handling unwrapped food that is not subjected to 
further heating or cooking/preparing or serving any food for anyone else etc] 

 with effect from [the date of receipt of this letter]. 
 
The exclusion and restriction of activity remain in place until [date/or conditions 
under which the order can be lifted, e.g. the laboratory has given a report on two or 
more consecutive stool samples], unless you are advised otherwise. 
 
In accordance with section 37(2) and 38(2) of the Act, [you/X…….] are/is obliged to 
comply with the following conditions: 
[e.g. all samples must have at least 14 days between them  Any sample that is 
submitted early will not be processed.  Accordingly you need to submit sample [   ] at 
least 14 days after sample [  ] etc.]] 
 
[Further advice might be provided about taking care with hand and environmental 
hygiene etc.] 
 
Your attention is drawn to the information overleaf. 
 
You will be advised, in writing, when this order has been lifted.  If you have any 
queries or require further information, please contact [      ] 
 
Thank you for your co-operation 
 
Yours sincerely 
 
 
 
[Name                      ] 
[Title                       ] 
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Important information 
 
Variation of orders 
A health board competent person may vary this order.  The variation may relate to the 
place/type of place from which the person subject to the order is excluded or the activity or 
type of activity from which the person subject to the order is restricted from undertaking or 
any of the conditions specified in the order.  The person subject to the order (and any other 
person notified about the order) will be notified of any changes 
 
Review of orders 
Health board competent persons are under a duty to keep this order under review to ensure 
that the criteria for the order continue to apply.  They must also review the order if requested 
to do so by the person who is subject to the order.  If the criteria for the order no longer 
apply, the order must be revoked. 
 
Appeals 
A person who is subject to an exclusion order, or any person who has an interest in the 
welfare of such a person, may appeal to the sheriff against the making of the order, any 
conditions imposed by the order, any modification of the order, or a decision of the health 
board not to revoke the order following review.  An appeal must be made within 14 days of 
the order being made, modified or the decision taken which is appealed against.  
 
Statutory sick pay  
Persons who are subject to an  exclusion and restriction order may be eligible for statutory 
sick pay from their employer.  For more information contact [           ]. 
 
Compensation 
A person subject to an exclusion and/or restriction order, or those who are required to care 
for someone subject to an order, may be eligible for compensation, if able to prove loss.  
Compensation requests should be made in writing to the health board at the address on the 
front of this letter.  Any dispute about a person’s entitlement to compensation or the amount 
of compensation will be determined by a single arbiter appointed by agreement between the 
board and the person claiming loss.  If agreement as to the arbiter cannot be reached, the 
sheriff will decide who the arbiter shall be. 
 
Offences 
Under section 69 of the Public Health etc. (Scotland) Act 2008 a person subject to an 
exclusion and/or restriction order who, without reasonable excuse, breaches the order 
commits an offence.  Where an order is made in relation to a child, a parent of the child who 
has day-to-day care or control of the child is responsible for the child’s compliance with the 
order.  Where the parent fails, without reasonable excuse, to ensure that the child does not 
breach the order, the parent commits an offence.  Where the child has no parent as 
described above, the responsible person is a person who is 16 or over and who has day to 
day control of the child (other than by a contract of employment or as a volunteer).  
 
If you have any doubts about the implications of this information, you are advised to seek 
legal advice.  The full text of the Public Health etc. (Scotland) Act 2008 is available at 
http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf  

http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf
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       ANNEX D 
Part 5: Section 73 Notice: Template  
 
Public Health etc (Scotland) Act 2008  Notice Reference______ 
Instruction to disinfect, disinfest, decontaminate, destroy or carry out other 
connected operation in relation to premises or things (Section 73 Notice) 
 
To – (Name of the owner or occupier of the premises – specify which they are) 
 
Subject – (Specify the address of the premises or the location and description of the 
things) 
 
(Name of Authority) hereby give notice that it knows or suspects that the above 
premises or thing is infected, infested or contaminated to such an extent that in order 
to prevent the spread of infectious disease or contamination, disinfection, 
disinfestation or decontamination is required, or that the thing should be destroyed or 
subjected to other connected operations. (delete as appropriate) 
 
As owner/occupier, you are hereby notified under section 73 of the above Act that, in 
order to prevent the spread of infectious disease or contamination, the actions 
specified in the schedule to this notice must be undertaken by _________________. 
  
If the person on whom this notice is served consents, the local authority may 
enter the premises and carry out the necessary actions and reclaim 
reasonable expenses. 
 
Contravention or failure to comply with any requirement of this notice may 
lead to the local authority carrying out the necessary works, recovering any 
reasonable expenses in so doing. 
 
 
 
Signed _______________________                          Date _____________ 
 
Title ___________________________________________________ 
 
Authorised Officer of the authority 
 
A copy of this notice has also been issued to (Name and address of owner if not the 
occupier.) 
 
List names and addresses 
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Public Health etc (Scotland) Act 2008 (Section 73)   Notice reference ____ 
 
Schedule instructing the disinfection, disinfestation,  decontamination, 
destruction or other related operation in relation to premises or things 
(Section 73 Notice) 
 
As owner/occupier of the premises or thing to which this notice relates, you are 
required to:  
 
Disinfect the under-noted things or premises (delete as appropriate) 
Disinfest the under-noted things or premises (delete as appropriate) 
Decontaminate the under-noted things or premises (delete as appropriate) 
Destroy the under-noted things or premises (delete as appropriate) 
Carry out an other connected operation in relation to the thing or premises (as 
specified in this schedule) 
 
Premises 
___________________________________________________________________
___________________________________________________________________I
Items 
___________________________________________________________________
___________________________________________________________________ 
 
Specific action you are required to take 
___________________________________________________________________ 
___________________________________________________________________ 
___________________________________________________________________ 
 
Other connected operation (if appropriate) 
___________________________________________________________________
___________________________________________________________________
___________________________________________________________________ 
 
 
Date by which the actions are to be taken  
___________________________________________________________________ 
 
 
Signed _______________________                          Date _____________ 
 
Authorised Officer of the authority 
 
 
Failure to comply with any requirement of this notice may lead to the local 
authority carrying out the necessary works, recovering any reasonable 
expenses in so doing. 
 
If you consent, the local authority may enter the premises and carry out the 
necessary actions reclaiming reasonable expenses from you. 
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Important Information – Appeals 
 
This is a summary of your rights. It should be read in conjunction with 
Sections 83- 85 of the Public Health etc. (Scotland) Act 2008 (“the Act”).  
The full text of the Act is available from Office of Public Sector Information’s web site 
at:  
http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf  
 
1. Anyone on whom a notice under section 73(3) or section 76(2) is served may 
appeal to the sheriff. 

An appeal under this section may be made against: 

• the notice; and / or 
• any requirement specified in it. 
Any appeal must be made before the expiry of the period of 14 days, beginning 
with the day after the day on which the notice is served. 
 

2. When hearing the appeal, the sheriff can: 

• confirm the notice as it stands; 
• revoke the notice; 
• remove or change any requirement specified in the notice; or 
• make different order as the sheriff considers appropriate. 

 
3. Anyone who appealed to the sheriff as described in paragraph 1 above, may, 
with the leave of the sheriff, appeal against a decision described in paragraph 2, 
above, to the sheriff principal. However, this appeal may only deal with a decision of 
the sheriff to: 

• confirm the notice as it stands and / or 
• not to remove or change any requirement specified in the notice. 
A local authority may also make an appeal against a sheriff’s decision 
 

4. When hearing the appeal, the sheriff principal can 

• confirm the decision appealed against; 
• modify that decision; 
• quash that decision; 
• make a different order as the sheriff principal considers appropriate. 

 
5. Anyone who appealed to the sheriff principal as described in paragraph 3 
above may, with the leave of the sheriff principal, appeal against the sheriff 
principal’s decision to the Court of Session. 

An appeal under this section may be made on a point of law only. 

http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf
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6. When hearing the appeal, the Court of Session can 

• confirm the decision appealed against; 
• modify that decision; 
• quash that decision; 
• make a different order as the Court considers appropriate. 
The decision of the Court on an appeal under this section is final. 

 
Compensation 
 
1. A local authority must compensate anyone who suffers loss or damage 
caused by anyone: 

• doing or failing to do anything which that person is entitled or, 
• doing or failing to do anything which that person is required to do under the 

sections 73(7), 75(2), 76(6), 78(2), 79(2) or 79(6) of the Act. 
 
2. This does not apply where the loss or damage is caused by the fault of the 
person who suffered the loss or damage. It also does not apply to loss where the 
loss or damage relates to: 

• damage to any infected, infested or contaminated premises caused by the 
disinfection, disinfestation or decontamination of the premises or any thing in 
or on them; or 

• damage or destruction of any infected, infested or contaminated thing, in or on 
premises, caused by the disinfection, disinfestation or decontamination of the 
thing or premises. 

 
3. Any dispute about: 

• anyone’s entitlement to compensation; or 
• the amount of compensation 

is to be determined by a single arbiter appointed by agreement between the authority 
and the person claiming loss or damage. If such agreement cannot be reached, the 
sheriff will decide. 
 
If you have any doubts about the implications of this notice or these notes, we 
advise you to contact a solicitor. 
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       ANNEX E 
Part 5: Section 76 Notice: Template  
 
Public Health etc. (Scotland) Act 2008  Notice Reference______ 
 
Demand for access (Section 76 Notice) 
 
Intimation of intent to disinfect, disinfest or decontaminate premises or 
things 
 
To – (Name of the owner or occupier of the premises – specify which they are) 
 
Subject – (Specify the address of the premises or the location and description of 
the things) 
 
(Name of Authority) hereby give notice that it knows or suspects that the above 
premises or thing is infected, infested or contaminated to such an extent that in 
order to prevent the spread of infectious disease or contamination, disinfection, 
disinfestation or decontamination is required, or that  the thing should be 
destroyed or subjected to other connected operations (delete as appropriate) and 
it is the opinion of the authority that due to the risk, complexity or some other 
reason, it is not reasonably practicable for you to take those steps. 
 
 
As owner/occupier, you are hereby notified that under section 76 of the above Act, 
the authority require access on (specify date and time) ____________ to carry out 
the actions specified in the schedule to this notice. 
 
 
 
Signed _______________________                          Date _____________ 
 
Title ___________________________________________________ 
 
Authorised Officer of the authority 
 
A copy of this notice has also been issued to (Name and address of owner if not 
the occupier.) 
 
List names and addresses 
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Public Health (Scotland) Act 2008 (Section 76) 
 
Demand for Access Schedule  Notice reference ______ 
 
As owner/occupier of the premises or thing to which this notice relates, you are 
required to give access to the premises or thing to allow the actions specified in 
this schedule to be taken. 
 
 
Premises to which the notice relates: 
_________________________________________________________________
_________________________________________________________________
____ 
_________________________________________________________________
__ 
 
Items to which this notice relates: 
_________________________________________________________________
_________________________________________________________________
____ 
_________________________________________________________________
__ 
 
Actions/steps proposed by the Local Authority: 
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
________ 
 
 
Date by which the actions are to be taken:-  
_________________________________________________________________
_________________________________________________________________
____ 
 
 
 
Signed _______________________                          Date _____________ 
 
 
Authorised Officer of the authority 
 
 
 
 



   
  

 73 

Important Information – Appeals 
 
This is a summary of your rights. It should be read in conjunction with 
Sections 83- 85 of the Act.  
The full text of the Act is available from Office of Public Sector Information’s web 
site at: 
http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf  
 
1. Anyone on whom a notice under section 73(3) or section 76(2) is served 
may appeal to the sheriff. 

An appeal under this section may be made against: 

• the notice; and / or 
• any requirement specified in it. 
Any appeal must be made before the expiry of the period of 14 days, 
beginning with the day after the day on which the notice is served. 
 

2. When hearing the appeal, the sheriff can: 

• confirm the notice as it stands; 
• revoke the notice; 
• remove or change any requirement specified in the notice; or 
• make different order as the sheriff considers appropriate. 

 
3. Anyone who appealed to the sheriff as described in paragraph 1, above, 
may, with the leave of the sheriff, appeal against a decision described in 
paragraph 2, above, to the sheriff principal. However, this appeal may only deal 
with a decision of the sheriff to: 

• confirm the notice as it stands and / or  
• not to remove or change any requirement specified in the notice. 
A local authority may also make an appeal against a sheriff’s decision 
 

4. When hearing the appeal, the sheriff principal can: 

• confirm the decision appealed against; 
• modify that decision; 
• quash that decision; 
• make a different order as the sheriff principal considers appropriate. 

 
5. Anyone who appealed to the  sheriff principal as described in paragraph 3  
above may, with the leave of the sheriff principal, appeal against the sheriff 
principal’s decision to the Court of Session. 

An appeal under this section may be made on a point of law only. 
6. When hearing the appeal, the Court of Session can: 

• confirm the decision appealed against; 

http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf
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• modify that decision; 
• quash that decision; 
• make a different order as the Court considers appropriate. 
The decision of the Court on an appeal under this section is final. 

 
Compensation 
 
1. A local authority must compensate anyone who suffers loss or damage 
caused by anyone: 

• doing or failing to do anything which that person is entitled or, 
• doing or failing to do anything which that person is required to do under the 

sections 73(7), 75(2), 76(6), 78(2), 79(2) or 79(6) of the Act. 
 
2. This does not apply where the loss or damage is caused by the fault of the 
person who suffered the loss or damage. It also does not apply to loss where the 
loss or damage relates to: 

• damage to any infected, infested or contaminated premises caused by the 
disinfection, disinfestation or decontamination of the premises or any thing 
in or on them; or 

• damage or destruction of any infected, infested or contaminated thing, in or 
on premises, caused by the disinfection, disinfestation or decontamination 
of the thing or premises. 

 
3. Any dispute about: 

• anyone’s entitlement to compensation; or 
• the amount of compensation 

is to be determined by a single arbiter appointed by agreement between the 
authority and the person claiming loss or damage. If such agreement cannot be 
reached, the sheriff will decide. 
 
If you have any doubts about the implications of this notice or these notes, 
we advise you to contact a solicitor.  
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       ANNEX F 
 
Template: Health Board Direction: Section 90 Public Health etc. (Scotland) Act 
2008 
 
 
 
Date  
Address 
 
From NHS [          ] 
 
 
In accordance with section 90 (2) of the Public Health etc. (Scotland) Act 2008, I 
direct that the body of [person’s name] must not be released from [        ] hospital, 
without the Board’s written authorisation.  The body may be removed only by a 
person specified in the authorisation and for the purpose of immediate disposal.  
Disposal  means burial or cremation, and includes preparation of the body.   
 
The body cannot be released for the reasons set out below/in annex [  ].   
 
Any person who, without reasonable excuse, breaches this direction, commits an 
offence. 
 
 
 
 
Signed  
On behalf of NHS [                 ]  
 
________________________________________________________ 
 
 
 
As a Health Board Competent Person of NHS [        ] I certify, in accordance with 
Section 90(3) of the Public Health etc. (Scotland) Act 2008,  that [       ] [died from 
an infectious  disease/had an  infectious disease prior to death/was 
contaminated];  is in [          ] hospital, and that as a result of that disease or 
contamination, there is a significant risk to public health, and it is necessary, to 
avoid or minimise that risk, for the body to be retained in hospital until the board is 
satisfied as to the arrangements for its disposal.  
 
Signed 
 
 
 
Health Board Competent Person 
NHS [             ] 
       ANNEX G 
Template: Health Board Authorisation for removal of body:  
Section 90  Public Health etc. (Scotland) Act 2008   
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Date  
Address 
 
From   NHS [         ] 
 
In accordance with section 90(2) of the Public Health etc. (Scotland) Act 2008, I 
authorise that the body of [           ], who was subject to a direction under that 
subsection of that Act,  may now be released from [          ] hospital to [Funeral 
director/ local authority/ other specified person or organisation] for the purpose of 
immediate disposal.  Disposal means burial or cremation, and includes 
preparation of the body.   
 
 
 
Signed  
On behalf of NHS [           ] 
 
 
 
 
The attached paper/annex contains an information sheet for those handling the 
deceased body indicating any potential source of infection or contamination and 
the precautions which should be taken. [ i.e. Last Offices Policy document].  
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Example: Last Offices Policy                  ANNEX H 

Aim 
• To prepare the deceased for the mortuary respecting their cultural 

beliefs. 
• To comply with legislation, in particular where the death of a patient 

requires the involvement of a Procurator Fiscal. 
• To minimise any risk of cross-infection or contamination to relative, 

healthcare worker or persons who may need to handle the deceased. 
Statement Patients may have one or more cultural beliefs or personal wishes relating 

to death and dying; these must be respected. Infection risks do not increase 
after death. Death in hospital may necessitate by law the involvement of the 
Procurator Fiscal.  
It is important that healthcare workers comply with legislation, including the 
Public Health etc. (Scotland) Act 2008, the wishes of patients/relatives and 
continue to follow Standard Infection Control Precautions and additional 
precautions where advised to minimise the risk of cross-infection or 
contamination. 

Requirements Verification of death – by a doctor or approved person. 
Mortuary Pack 
Personal Protective Equipment: gloves and apron. 
Infection and Contamination Control Notification Form 
Identify the following:  
 
• Check if the patient has or is suspected of having an infection or 

contamination as listed in Appendix 1. This will indicate where any 
precautions in addition to Standard Infection Control Precautions are 
required. An Infection and Contamination Control Notification Form 
(Appendix 2) must be completed for all deceased patients. 

• If the patient has any cultural or religious beliefs which necessitate 
alternative procedures to nurses undertaking Last Offices. If this is the 
case then follow the instructions in “NHS Education for Scotland (2006) 
A Multi-Faith Resource for Healthcare Staff” for specific cultures or 
religions. 

• If the body of the deceased is leaking body fluids or likely to leak after 
death, a body bag will be required. 

• If any special requests made before death, e.g. the keeping on of 
jewellery, clothes to be worn. 

• If the eyes have been donated for corneal grafting. 
• If there are any radiation precautions still in force. 
• Ensure appropriate arrangements for refrigerated storage and 

transportation of the body. 
Location At the bedside preserving privacy and dignity of the deceased. 

 
Timing As soon as practical. The procedure may be delayed if relatives wish to visit 

the deceased on the ward. 
After care Ensure all notes, laboratory reports and X rays are gathered together. 

Notes to be sent to medical records if not a Fiscal case.  
If the deceased is to undergo a post mortem the notes will accompany the 
patient to mortuary. If there is contamination of the trolley transporting the 
deceased follow the Spillages section of the Decontamination Policy.  
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Appendix 1:  List of Infections/Conditions/Contamination and instructions  
                       for handling 
 
Appendix 1 is for use in completing the Infection and Contamination Control Notification 
Form (Appendix 2), which must accompany all bodies. The form gives important Health 
and Safety information to mortuary staff, funeral workers and others.  
 
The majority of deaths will be from non infectious causes with no contamination.  In these 
cases it is expected that:  
 

1. A body bag is not necessary  
2. Viewing is allowed  
3. There is suitability for embalming 
4. Hygienic preparation can be undertaken 
 

In addition, most infections do not warrant special precautions following death providing 
standard safe-working practices are adopted. 
 

Appendix 2 
 
The deceased patient’s name, date and time of death and source must be 
completed on all Infection and Contamination Control Notification Forms 
 

• Where there is no known risk of infection or contamination, section 1 of the 
Infection and Contamination Control Notification Form should be completed. 
Where a body bag is used purely for reasons of hygiene please tick the box as 
directed. This will avoid any confusion with the mortuary or undertaker staff as to 
why a body that is no known risk is bagged. 

 
• Where there is a known or potential risk of infection or contamination, section 2 of 

the Infection and Contamination Control Notification Form should be completed 
 
 
Advice should be sought from the Infection Control Team or Consultant in Public Health 
Medicine (CPHM) if in doubt.    
 
 
 
Bagging: placing the body in a plastic body bag. 
Viewing: allowing the bereaved to see, touch and spend time with the body before 
removal to the deceased mortuary or undertakers. In certain conditions it may be advised 
that though viewing is allowed, physical contact is not recommended  
Embalming: injecting chemical preservatives into the body to slow the process of decay. 
Cosmetic work may be included. 
Hygienic preparation: cleaning and tidying the body so it presents a suitable 
appearance for viewing. 
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APPENDIX 1: List of Infections/Conditions/Contamination and instructions for handling 

 
Infection/Condition 

Use 
Body 
Bag 

 
View 

Suitable 
to 
Embalm 

 
Hygienic 
preparation 

 
 
Comments 

Inoculation Infection risk 
Hepatitis B and C 
HIV Infection / AIDS 
Intravenous drug abuse 

 
 
Yes 

 
 
Yes 

 
 
No 

 
 
Yes 

During viewing, the face 
may be revealed but 
physical contact e.g. 
kissing should be 
discouraged as far as is 
practicable (ACDP, 1995) 

Aerosol Infection risk 
Meningococcal meningitis/ 
septicaemia  

 
Yes 

 
Yes 

 
Yes 
 

 
Yes 
 

Place cloth or mask over 
deceased mouth at all 
times 
(Healing et al, 1995) 
(Bakhshi, 2001) 

Tuberculosis including drug 
resistant  

 
Yes 

 
Yes 

 
Yes 

 
Yes 

Ingestion Infection Risk 

Clostridium Difficile 
Dysentery 
E Coli 0157 
Typhoid / Paratyphoid fever 
Profuse diarrhoea 
Food poisoning  

 
 
Yes 
 
 
 

 
 
Yes 
 
 
 

 
 
Yes 
 
 
 

 
 
Yes 
 
 
 

 

Contact Infection Risk 
Invasive Group A streptococcal 
infection 

 
Yes 

 
Yes 

 
No 

 
No 

 

MRSA No Yes Yes Yes 

Scarlet fever Yes Yes Yes Yes 

Fever of unknown origin/  
Jaundice from abroad 

 
Yes 

Seek advice of microbiologist or Consultant in Public Health 
Medicine (CPHM) 

Neurological Infection risk 
 
TSE(CJD) 

 
 
Yes 

 
 
Yes 
 

 
 
No 
 

 
 
Yes 
 

Superficial contact such as 
touching or kissing is 
allowed even if a post 
mortem has taken place 
(ACDP/SEAC, 2003) 

Notifiable Disease 
Cholera 
Plague 
Relapsing Fever 
Typhoid / Paratyphoid fever 

 
Yes 

 
The CPHM and the Infection 
Control Department must be 
contacted for advice. 

 

Imported / Notifiable Disease 
Anthrax 
Avian Influenza 
Diphtheria 
Rabies 
SARS 
Typhus 

 
Yes 

 
The CPHM and the Infection 
Control Department must be 
contacted for advice. 

  
 

Viral Haemorrhagic Fevers 
including Yellow Fever 

 
Yes 

The CPHM and the Infection 
Control Department must be 
contacted for advice. 

 

Other serious infections 
which pose a risk to public 
health 
 

 
Seek 
Advice 

 
Contact Health Protection Scotland 
for advice via CPHM 

 

 Contamination (biological, 
radiological, chemical) which 
pose a risk to public health 

 
Seek 
Advice 

 
Contact Health Protection Scotland 
for advice via CPHM 
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APPENDIX 2: Infection and Contamination Control Notification Form 
Name of deceased  

 
Date and time of death  

 
Source (hospital and ward or address 
in the community) 

 
 

 
Section 1 – No known risk of infection or contamination  

 
There is no known risk of infection or contamination associated with this body requiring specific controls by 
those disposing of/ handling / preparing the body. (Note 1) 
Name  
Position 
Health Board 

Sign 
 
Date 

 
This body has been bagged purely for hygienic reasons due to actual  
or potential leakage of body fluids (Tick box if appropriate) 

 
Section 2 – Known or potential risk of infection or contamination  

 
 
This body presents a risk of transmission by (Circle as appropriate) (see note 2 below), 
                 

Inoculation 
 

 

Aerosol 

 

Ingestion 

 
                                               Contact 
 

 
                          Neurological 

The following precautions should be taken in relation to handling/disposing of this body 
(Tick as appropriate).  
For further guidance see NHS Lothian Infection Control “Last Offices” Policy 

 
Body bagging is necessary   

 
Viewing is not recommended  

 
Embalming is not recommended  

    
   Hygienic preparation is not   recommended   

   NOTE 1: Not all infected patients display typical symptoms, therefore some infections 
(including  blood-borne viral infections) may not have been identified at the time of death. 

NOTE 2: In accordance with health and safety law and Public Health etc. (Scotland) Act 
2008. 
NOTE 3: In hospital cases the doctor certifying death, in consultation with ward nursing 
staff, is asked to sign this notification form. Where a Registered Nurse verifies an expected 
death, the Registered Nurse is asked to sign this form.  
 
Where a post-mortem examination has been undertaken, the pathologist (or qualified 
Anatomical Pathology Technologist) is asked to sign this form;  
In non-hospital situations, the doctor certifying death is asked to sign this form. Where a 
Registered Nurse verifies an expected death, the Registered Nurse is asked to sign this 
form. 

Name 
Position 
Health Board 

Sign                                            (Note 3)     
 
Date                               

 
NB: This form should accompany the body until final disposal 

 

Comments: 
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	37. Compensation may be paid where an investigator, or a person authorised by the investigator, causes loss or damage through the use of powers to enter premises (including failure to properly secure them where the premises are unoccupied), unless the...
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	Risk Assessment: what constitutes a significant risk to public health?
	45. Specific criteria for action for each order is set out in this guidance.  However, action is dependent on it appearing to the health board that (i) there is or may be a significant risk to public health; and (ii) it is necessary, to avoid or minim...
	Duty to give explanation of need for relevant action (section 31)
	46. Explanations are expected to be provided by the health professionals caring for those who may be affected by the legislation in line with their general duty of care.  However, Section 31 places a specific duty on the health board proposing to take...
	47. In the event that an explanation cannot be given before the action is taken, the health board must, as soon as practicable after taking the action, give the explanation.  If the person is incapable of understanding the explanation, for whatever re...
	48. Consideration should be given to supporting community leaders who could be advocates and promoters for health protection and who may be able to support this duty. It is necessary to exhaust efforts to find interpreters and suitable support in term...
	In what circumstances might it not be possible to provide an explanation of need for public health action before it is taken?
	49. It might not be reasonably practicable to provide an explanation before action is taken in some, but not all, of the following situations:
	 where there is grave urgency in taking action (for example with a serious communicable disease with a very high mortality rate) combined with major communication difficulties;
	 where the patient is too ill or unconscious;
	 where there is an extreme risk of non compliance either from the patient or carers;
	 where there is a very high personal safety risk from such action for the involved health staff.
	Why is it important that an explanation is given where this is reasonably practicable?
	50. Apart from being good practice in terms of health practitioners’ general duty of care, any application to the sheriff for a relevant order (medical examination, quarantine, detention, removal and detention) needs to include whether an explanation ...
	Relevant actions (section 32)
	51. The relevant actions to which the duty of giving an explanation applies are:
	 applying to the sheriff to require a person to be quarantined in their home or other setting;
	 applying to the sheriff to require a person to be detained in hospital (including removal to hospital, if necessary, and including short or long term detention);
	 applying to the sheriff to require a person or group of persons to be medically examined.
	Who are health board competent persons?
	52. Each health board must designate a sufficient number of persons for the purpose of exercising, on behalf of the board, the functions assigned to them in the Act.  This replaces the current arrangements whereby Designated Medical Officers (DMOs) ca...
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	Summary: short term and exceptional detention orders
	 Criteria: 
	Summary – Orders for Medical Examination
	Aim
	Clostridium Difficile
	Contact Infection Risk
	Neurological Infection risk
	Inoculation
	Aerosol
	Ingestion

	   NOTE 1: Not all infected patients display typical symptoms, therefore some infections (including  blood-borne viral infections) may not have been identified at the time of death.


	NB: This form should accompany the body until final disposal

	Exclusion and restriction of activity orders (sections 37 and 38)
	54. A health board competent person may make an ‘exclusion order’ which will exclude a person from any place or type of place specified in the order, and impose such conditions (if any) on the person as the health board competent person considers appr...
	What to do?
	55. A health board competent person should be satisfied that the criteria for the order has been met and that an explanation has been given to the affected individual(s). The order must specify:
	 the person to whom it applies;
	 the place or type of place from which the person is excluded (in the case of an exclusion order);
	 the activity, or type of activity, which the person is prohibited from carrying on (in the case of a restriction order); and
	 any conditions imposed on the person.
	56. Although not specified in the legislation, other important information on the person’s right of appeal, eligibility for statutory sick pay and compensation, and offences for non-compliance should also be included.   Suggested templates for an Excl...
	57. The health board competent person must have regard to the desirability of imposing the least restrictive order necessary to protect public health. This means allowing the most possible freedom of movement and communication with other individuals w...
	 the disease concerned;
	 the availability of preventive or other treatment for that disease;
	 the infectivity and behavioural aspects affecting the ease of transmission of that disease;
	 whether restriction will significantly affect the public health outcome; and
	 the degree of cooperation exhibited by the individual(s) affected by the infectious disease or contamination.
	58. Under the Act, the order requires to be ‘served’ on the person to whom it applies (or a parent etc., if the person is under 16) and only takes effect when it has been served.  You should therefore bear in mind the need to be able to prove that the...
	Variation of exclusion and restriction orders (section 48)
	59. It may be necessary to vary the terms of an exclusion or restriction order, once made. Variations should be made by a health board competent person.  This does not need to be the same competent person who made the order, but needs to be designated...
	Review of exclusion and restriction orders (sections 52 and 53)
	60. Exclusion and restriction orders are not subject to upper time limits because of the differing health protection requirements of infectious diseases and contamination, the state of health of the individual and work circumstances etc.  However, the...
	61. In addition, there is a specific requirement for a health board competent person to review the order if this is requested by the person to whom the order applies.  Again, if a health board competent person is not satisfied that the criteria for th...
	62. The order should be revoked immediately if:
	 the health board competent person determines that an individual no longer poses a significant risk to the public health;
	Ensuring compliance
	63. The Act requires the health board and relevant local authorities to have a close working relationship in respect of any public health action required to prevent or reduce risk to public health.  Efforts to ensure compliance with orders should ther...
	64. Due regard must be given to the confidentiality of any personal and health information shared as part of this process and the Data Protection Act 1998 must be adhered to.  There is specific provision in the Public Health etc. (Scotland) Act 2008 (...
	65. The ways and means of ensuring compliance with an order include:
	66. Compensation for proven loss is payable to those subject to exclusion and restriction of activity (paragraphs 134 – 141).  Exclusion and restriction orders are subject to appeal to the Sheriff and Sheriff Principal (paragraphs 134 -144).  Breach o...
	Relevant actions which require sheriff orders
	General
	67. Applications for orders described in this chapter are likely to be uncommon events and every effort should be made to obtain the patient’s consent to any proposed action. This will require discussion with the person to determine a mutually agreed ...
	68. NHS Central Legal Office (CLO) should be consulted when contemplating applying to a sheriff for an order.  Local agents are available to assist, should this be necessary.  In addition, because of the significant risk to public health, it is advise...
	69. A sheriff’s order will be required to authorise the following public health action:
	 to have a person quarantined;
	 to have a person detained in hospital (including removal to hospital) on a short term basis;
	 to have a person detained on a long term basis;
	 to extend or vary established quarantine, short term or long term detention orders;
	 to have a person, or group of persons, medically examined, by the least intrusive or invasive means;
	 to disinfect, disinfest or decontaminate a person as part of a quarantine or detention order;
	These orders may establish conditions; and identify others who should be notified of the order.
	70. Applications to the sheriff can only cover one type of order.  However, it is possible to apply, for example, for a Quarantine Order at the same time as a Medical Examination Order.  The purpose would be to ensure the protection of the public unti...
	71. The Health Board applies to the Sheriff, if necessary, with assistance from CLO.  Each application must be accompanied by a Certificate, signed by a Health Board Competent Person, that the criteria for the order have been met. Whilst not specified...
	Which sheriff should applications be made to?
	72. References to ‘the sheriff’ in respect of Part 4 orders, means any sheriff in the area of the Health Board applying for the Order.  Whilst in the majority of cases, this is likely to be the sheriffdom within which the person to be subject to the o...
	Application Forms
	What ‘steps’ might be taken as part of a Quarantine, Short Term Detention and Exceptional Detention Order? (Sections 46 and 47)
	73. If a Health Board considers it necessary, it may ask the Sheriff within these applications to authorise the following steps in relation to the person – disinfection; disinfestation and decontamination.  A health care professional, in taking any of...
	74. Except in exceptional circumstances intrusive or invasive procedures should not be used without the individual’s consent. The health professional should comply with guidance from their professional registration body (GMC etc) on patient consent to...
	75. The criteria for a quarantine order is set out below.  However, it should only be sought if the person does not/ will not voluntarily comply with a request that they stay in a particular place (not a hospital), accept restrictions on their activit...
	Application to have person Quarantined (section 39)
	76. A Health Board may make an application to a sheriff for a quarantine order where it knows or suspects that a person in its area has an infectious disease, has been exposed to an organism which causes such a disease, is contaminated or has been exp...
	77. An application must specify:
	 the person in relation to whom the quarantine order is sought;
	 why the Board considers it necessary for the person to be quarantined;
	 the place in which it is proposed to quarantine the person;
	 the period for which it is proposed to quarantine the person (up to 3 weeks);
	 the steps (if any) which the Board wishes to take in relation to the person;
	 the conditions (if any) which the Board considers it necessary to include in the order;
	 whether an explanation about the proposed action has been given to the person; and
	 if so, any response made by or representations made on behalf of the person in relation to the order; and where no such explanation has been given, the reason why.
	78. The application must be accompanied by a Certificate, signed by a Health Board Competent Person, stating that he/she is satisfied as that the criteria for action have been met.
	Where can someone be quarantined?
	79. A person can be quarantined in their residence or any other place, other than a hospital.  Quarantine may take place in any accommodation that an individual would normally consider their home at that time, as long as the facilities provide an appr...
	80. Appropriate alternatives to the person’s own home may include:
	 a relative or friend’s home;
	 transferring to a care home;
	 remaining at boarding school;
	 transferring to a Local Authority Rest Centre or “hotel” type accommodation, if there are numbers of people subject to quarantine.
	81. If the sheriff is satisfied that the criteria for a Quarantine Order have been met, he may authorise the quarantining of the person, including the removal of the person to the place of quarantine (if necessary) and the taking of such steps as he c...
	What kind of conditions might a sheriff impose?

	82. Conditions imposed by a quarantine order may include:
	 the persons who may have access to the place of quarantine and what they might do e.g. welfare related - food, shopping, home maintenance etc;
	 the persons who may have access to the quarantined person, and what they might do e.g. health care related (doctor, nurse etc); welfare related (social interaction, legal / advocacy related, work related etc.);
	 conditions relating to the welfare of the quarantined person, e.g. access to social services, meals on wheels, financial issues (pensions), alternative means of communication (home working etc.).
	83. Other restrictions may apply to other members of the household or those occupying the same accommodation (e.g. care home, boarding school, prison).
	84. The Act provides flexibility on this issue and takes into account the collaborative working that will be likely in incidents requiring quarantine.   It could be a police officer, an officer of the health board, an officer of a local authority or a...
	85.  If a quarantine order has been granted then the person is likely to have refused voluntary compliance. There is therefore the possibility that they will resist removal and transfer. Normally, police and local authority should be consulted about t...
	86. Sufficient and appropriately trained personnel should undertake the removal and transfer to minimise the risks to the person and to themselves. Whoever undertakes it should be issued with personal protective equipment, if this is necessary,  to mi...
	87. Compensation for proven loss is payable to those subject to quarantine in defined circumstances (paragraphs 134 – 141).  Quarantine orders may be subject to recall to the sheriff and are subject to appeal to the sheriff principal (paragraphs 142, ...
	Detention in Hospital (including Removal to Hospital)
	When to use?

	88. Short term detention in hospital is appropriate when the person requires a more skilled level of clinical supervision or treatment than can be provided in their home or other place of quarantine (informal or under an order); and will not voluntari...
	89. A short term detention order should rarely be needed and should not normally be sought without a full explanation being offered to the person, unless there is belief that the person may abscond prior to the granting of the order.
	Short term detention

	Application to have person detained in hospital (section 41)
	90. A Health Board may make an application to a sheriff in its area for a Short Term Detention Order where it knows that a person in its area has an infectious disease or is contaminated. In addition, it appears to the Board that, as a result, there i...
	91. An application must specify:
	 the person in relation to whom the detention order is sought;
	 why the Board considers it necessary for the person to be detained in hospital;
	 the hospital in which it is proposed to detain the person (which can be outwith the area of the Health Board applying for the Order;
	 the period for which it is proposed to detain the person (up to 3 weeks);
	 the steps (if any) which the Board wishes to take in relation to the person;
	 whether an explanation about the proposed action has been given to the person; and
	 if so, any response made by or representations made on behalf of the person in relation to the order; and where no such explanation has been given, the reason why.
	92. The application must be accompanied by a Certificate, signed by a Health Board Competent Person, stating that he/she is satisfied as that the criteria for action have been met.
	Orders for Detention in Hospital with or without Removal to Hospital (sections 42 & 43)

	93. If the sheriff is satisfied that the criteria for detention have been met, he may authorise the detention in hospital of the person, including the removal of the person to hospital by a police officer, an officer of the Health Board, an officer of...
	94. If a detention order has been granted then the person is likely to have refused voluntary compliance. There is therefore the possibility that they will resist removal and transfer. Normally, police and local authority should be consulted about the...
	95. Sufficient and appropriately trained personnel should undertake the removal and transfer to minimise the risks to the person and to themselves. Whoever undertakes it should be issued with personal protective equipment, if this is necessary,  to mi...
	96. Health Boards can apply to extend the duration of the order and to vary the steps authorised by the order.
	Exceptional Detention
	When to use?
	97. An Exceptional (Long Term) Detention Order can only be sought if a Short Term Detention Order has been granted and has not expired.  It  will be appropriate where the person will not voluntarily remain in hospital for the duration of treatment or ...
	98. The duration of infectiousness (public health risk) may be considerably longer than the person’s perception of “sickness”.
	Application where long term detention in hospital is necessary (section 44)

	99. The criteria for an Exceptional Detention Order is that the person is already detained in hospital under an Order granted under section 42 or 43 (a Short Term Detention Order) and the Board is satisfied that the criteria for the Order continue to ...
	100. An application must specify:
	 the person in relation to whom the order is sought;
	 why the Board considers it necessary for the person to continue to be detained in hospital;
	 why the Board considers it necessary for the person to be detained for a period exceeding the short term maximum period
	 the hospital in which it is proposed to detain the person (which can be outwith the area of the Health Board applying for the Order);
	 the period for which it is proposed to detain the person (up to 12 months);
	 the steps (if any) which the Board wishes to take in relation to the person;
	 whether an explanation about the proposed action has been given to the person; and
	 if so, any response made by or representations made on behalf of the person in relation to the order; and where no such explanation has been given, the reason why.
	101. The application must be accompanied by a Certificate, signed by a Health Board Competent Person from another Health Board  area, stating that he/she is satisfied that the criteria for the Order have been met.  This provides independent confirmati...
	Exceptional Detention Order (section 45)

	102. If the sheriff is satisfied that the criteria have been met, he may authorise the continued detention in hospital of the person. He may also authorise the taking of such steps as he considers appropriate. Orders have effect from the time at which...
	Extension of Quarantine and Hospital Detention Orders (section 49)

	103. Where a person is subject to a Quarantine Order, a Short Term Detention Order or an Exceptional Detention Order, the Health Board can apply to the sheriff for an extension to the Order. The application must be made before the expiry of the order....
	For how long can the Orders be extended?

	104. Quarantine and Short Term Detention Orders (which last for up to 3 weeks) may be extended on more than one occasion for periods not exceeding 3 weeks, up to a maximum of 12 continuous weeks.
	105. An Exceptional Detention Order may be extended on more than one occasion up to a maximum of 12 continuous months (i.e. a person may be detained for a maximum of 64 continuous weeks, short term and exceptional detention).
	Variation of Quarantine and Hospital Detention Orders (sections 50 & 51)
	106. Where a person is subject to a Quarantine Order, a Short Term Detention Order or an Exceptional Detention Order, a Health Board may apply to the Sheriff to modify the Order. Applications must specify the Order to be modified, the person to whom t...
	107. If the sheriff is satisfied that the criteria for the Order continue to be met, then he may make an Order modifying the existing Order by:
	 in the case of a Quarantine Order,  varying the place of quarantine, adding, varying or removing conditions;
	 in the case of a Detention Order, varying the hospital in which the person is detained;
	 in either case, adding or removing any authorised step mentioned in the Order.
	108. Where the Order varies the place of quarantine or hospital of detention, the Order authorises the removal of the person to that place or hospital by a police officer, an officer of the health board, an officer of a local authority or any other pe...
	109. If a quarantine order has been granted then the person is likely to have refused voluntary compliance. There is therefore the possibility that they will resist removal and transfer. Normally, police and local authority should be consulted about t...
	110. Sufficient and appropriately trained personnel should undertake the removal and transfer to minimise the risks to the person and to themselves. Whoever undertakes it should be issued with personal protective equipment, if this is necessary,  to m...
	Duty to keep Quarantine and Hospital Detention Orders under review (sections 54 and 55)

	111. A Health Board Competent Person of the Health Board which applied for the order must review the Order if requested to do so by the person who is subject to the order to ascertain whether the criteria for quarantine or hospital detention continue ...
	112. It is considered best practice to routinely review and record the outcome of that review, on a regular basis. The initial management plan for the person should have included the criteria for determining that the person no longer poses a public he...
	113. Detention orders may be subject to recall to the sheriff and are subject to appeal to the sheriff principal and Court of Session  (paragraphs 142, 145 – 147).  For offences and penalties see paragraphs 149, 151 – 153, 155.
	Medical Examination of individuals (or groups)
	When to use?

	114. Applying to the sheriff for an order for a medical examination should only be considered in the most extreme circumstances.   The risk to public health may already have been minimised by quarantining the individual.  However, there  may be circum...
	115. An order may be sought if there is a need to confirm whether a person has been infected or contaminated; to investigate a clinical syndrome; and/or if there is a need to monitor the progress of disease (suspected or confirmed); where the person h...
	116. The legal duty is not to use invasive or intrusive procedures unless they are necessary and, if so, to use the least invasive and least intrusive.  The health care professional should comply with guidance from their professional registration body...
	117. If a patient refuses consent for tests that have been approved under the Medical Examination Order, then a Quarantine Order may also have to be obtained (or extended), or Exclusion or Restriction Orders issued, to minimise the risk to public heal...
	118. The Health Board may apply for the order, or simultaneous orders, that minimise the risk to public health and require minimum patient co-operation, if consent is withheld. Thus, a Medical Examination Order allowing observation with thermal imagin...
	119. If a patient refuses a request for a medical examination / investigations, a judgement will have to be made whether they may subsequently comply with a Medical Examination Order issued by a sheriff for the same investigations.  However, it is an ...
	What to do?
	Application to have person medically examined (section 33)

	120. A Health Board may apply to the sheriff for an order to have a person (in that health board area) medically examined where it knows or suspects that the person has an infectious disease, has been exposed to an organism which causes such a disease...
	121. The application must specify:
	 the person in relation to whom the order is sought;
	 the reason why the board considers it necessary for the person to be medically examined;
	 the class or classes of health professional by whom the examination is to be carried out;
	 the nature of the examination the board proposes be carried out;
	 whether an explanation has been given to the person; or
	 where an explanation was given, any response made by or representations made on behalf of the person;
	 where no such explanation was given, the reason why.
	122. The application must include a certificate, signed by the Health Board’s Competent Person stating that he/she is satisfied that the criteria for the order have been met.  In terms of the nature of the examination to be specified in the applicatio...
	Order for Medical Examination (section 34)
	123. If the sheriff is satisfied that the criteria for a Medical Examination Order have been met, including that an explanation has been given or, where no such explanation was given, it was not reasonably practicable to do so, he may make an order au...
	124. The order will specify the person to whom it applies (i.e. the “patient”), the class or classes of health professional who will carry it out, and must be notified to the person to whom it applies, any person to whom an explanation was given, and ...
	When should the Medical Examination take place?

	125. The order expires 7 days after it is made, or on carrying out the medical examination, whichever occurs first.  If an appeal is made, the Order authorising the medical examination is suspended. In these circumstances, in calculating the period of...
	Which ‘Health Care Professional’?

	126. It is recognised that to confirm or eliminate a suspected diagnosis different procedures and expertise may be required, not all of which will require medical input.  For example, a swab or the mouth or nose may be undertaken by a nurse; an x-ray ...
	Medical Examination: least invasive and least intrusive procedures (section 35)

	127. A health care professional authorised to undertake a medical examination under section 34 must use the least invasive or intrusive procedures necessary to achieve the purpose for which the examination is being carried out.
	128. The following procedures are not listed as invasive in this part of the Act:
	  (a) examination of the ear, nose or mouth;
	  (b) temperature assessment using an ear, oral or cutaneous  thermometer or thermal imaging;
	  (c) physical examination of skin and hair;
	  (d) auscultation;
	  (e) external palpation;
	  (f) retinoscopy;
	  (g) external collection of urine, faeces or saliva samples;
	  (h) external measurement of blood pressure;
	  (i) electrocardiography.
	129. The provisions have not been limited to non-invasive procedures to future-proof against unknown public health threats and how they might be identified.
	Medical Examination of Groups (Section 36)

	130. If a member of a group is a potential risk to public health as a result of a known or suspected infectious disease or contaminant, then it may be that other members of the group are also a risk.  Where a Health Board is satisfied that the conditi...
	131. If satisfied that the criteria for Medical Examination have been met in relation to at least one member of the group, and that an explanation has been given to each member of the group, if reasonably practicable, the sheriff may make an order in ...
	132. The order should only be applied for where a person, or persons, do not comply voluntarily with a request to be examined.  The medical examinations will apply to all members of the group and each examination will be undertaken by the same class o...
	133. Medical Examination Orders are subject to appeal to the Sheriff Principal (paragraph 148).  For offences and penalties see  paragraphs 149, 152 – 153, and 155.
	Compensation (sections 56-58)
	134. The payment of compensation can be an invaluable tool in ensuring that individuals affected by a public health incident comply with health protection advice, e.g. to stay off work or not to send their children to school or nursery.  This is parti...
	135. A health board must compensate any person who complies voluntarily with a written request by a health board to be quarantined, or be excluded from any place, or refrain from carrying out any activity.  A health board may compensate any person who...
	- over 16 who cares for the person subject to the public health advice, other than by a contract of employment (or other kind of contract) or as a volunteer for a voluntary organisation; and
	136. As a matter of good practice, compensation should be made available for any loss suffered by a person or carer as a result of exclusion, restriction of activity or quarantine, irrespective of whether an order has been made, or not.   Compensation...
	137. The offer of compensation will need to be included in the written request for a person to be quarantined, excluded or restricted in their activities, or those subject to a quarantine, exclusion or restriction order.
	138. Any disputes over entitlement or level of compensation will be determined by an independent arbiter, agreed by both parties to the dispute.  If agreement cannot be reached as to who that arbiter should be, the sheriff will appoint an arbiter.
	139. Not expected, as the majority of the population are covered by statutory sick pay or other welfare payment arrangements.   Few compensation payments are currently made by local authorities.    However, for those who can prove loss, the payment of...
	140. In the event of a flu pandemic, the advice to the general public on what to do will be coming directly from the Scottish Government, rather than by health boards to individual people, so compensation would not be payable.  Compensation under sect...
	141. [The (  ) Statutory Sick Pay Regulations] are being updated to ensure that those subject to an exclusion, restriction and quarantine order under the Act are eligible for statutory sick pay providing, of course, that other eligibility criteria hav...
	142. There are appeal mechanisms against all Part 4 orders.  Those subject to orders should be informed of their right of appeal in correspondence relating to those orders.  When notified that an appeal against any order has been made to the sheriff o...
	143. A person subject to an exclusion order or a restriction order, or any person who has an interest in the welfare of such a person may, within 14 days,  appeal to the sheriff against the making of the order, any conditions imposed by the order and ...
	144. A person may further appeal against the decision of the sheriff to the sheriff principal.  In addition, a health board aggrieved by a decision taken by the sheriff on an appeal, may appeal against that decision to the sheriff principal.  The deci...
	145. In the interests of public health protection, it is possible that in a very urgent situation, these orders may be granted by the sheriff without the person concerned, or his legal representative, being present.  In those situations, the person wh...
	Appeal against quarantine and hospital detention orders (sections 62 and 64)
	146. A person subject to a quarantine or hospital detention order, or any person who has an interest in the welfare of such a person may, within 14 days,  appeal to the sheriff principal against the making of the order, any conditions imposed by the o...
	147. A person may further appeal against the decision of the sheriff principal to the Court of Session.  In addition, a health board aggrieved by a decision taken by the sheriff principal on appeal, may appeal against that decision to the Court of Ses...
	148. A person subject to an order authorising medical examination, or any person who has an interest in the welfare of such a person may, within 7 days,  appeal to the sheriff principal against the making of the order.  If the medical examination has ...
	Breach of orders, offences and penalties
	149. There are a number of offences created by the Act and these are outlined below.    Those subject to orders should be informed of the offence provisions in correspondence relating to such orders.
	150. A person absconding from quarantine or being removed to quarantine, may be taken into custody and detained in a hospital or any other place.  Whilst the Act provides flexibility in allowing  an officer of a health board or an officer of a local a...
	151. Similarly, a person absconding from detention in hospital, or being removed to detention in hospital, may be taken into custody and returned to the hospital in which the person’s detention is authorised.  Whilst the Act provides flexibility in al...
	152. Intentional obstruction of a health care professional authorised to undertake a medical examination, or of a person authorised to remove someone to a place of quarantine or detention, is an offence.
	153. A person subject to a Part 4 order who, without reasonable excuse, breaches that order commits an offence.
	154. Where a person subject to an exclusion, restriction or quarantine order is a child under 16, a parent of the child who has day to day care or control of the child must ensure that the child does not breach the order.  If the parent does not, with...
	155. A person who, without reasonable excuse, commits an offence in relation to an  exclusion or restriction order is liable, on summary conviction, to imprisonment for a period not exceeding 12 months or a fine not exceeding level 5 (£10,000) on the ...
	156. Part 5 outlines the powers available to local authorities to order, or to undertake, a range of public health measures in relation to premises and things to prevent, or prevent the spread of, infectious disease or contamination. The measures incl...
	157. As part of their statutory responsibilities, local authorities have a duty to provide, or ensure the provision of, the facilities or equipment necessary to disinfect, disinfest or decontaminate premises or things, the destruction of such things a...
	158. Part 5 also makes provision about appeals, offences and the compensation arrangements for any loss or damage incurred in the course of an investigation.
	Facilities for disinfection etc.
	159. The local authority has a duty to provide, or ensure the provision of, facilities and equipment (which may be mobile) for its area in order to disinfect, disinfest and decontaminate things and premises, and to destroy things which are infected, i...
	160. Local authorities need not provide the facilities themselves, but can enter into an agreement with any person or organisation to ensure provision. The facilities and equipment need not be in the area of the local authority.
	161. For the meaning of “contaminated”, “infected” and “infested”, see  paragraph 4.
	162. Authorities have a duty to provide, or ensure the provision of, equipment etc. to facilitate disinfection etc.  This does not mean that authorities need to have the equipment within their ownership, the more likely scenario is that they know wher...
	163. Several service areas within an authority may already have access to such provisions e.g. Housing, Emergency Planning etc. This is a duty on authorities therefore contingency plans should be in place, including identification of where financial r...
	164. It is not anticipated that this duty will extend to include incidents involving major terrorism activities, as these will be criminal activities controlled by the police. Neither is it likely that they will cover known contaminated land, already ...
	165. It will be up to each local authority to decide after taking their own legal advice.  In some cases, the agreement need be no more than having an approved list of contractors/specialists at the authority’s disposal.
	166. This is not specified in the legislation.  However, facilities should include all provisions to deal with the health risk. This would include personnel, access to expert advice, equipment and finance. Facilities from Health Boards could be incorp...
	167. It is not possible to identify costs as each case will be considered on its own merit and its impact on public health. Actions taken may include anything from the disposal of an infested mattress, to the disinfection of a public hall due to poten...
	168. This does not, of course, preclude any of these organisations, e.g. police, local authority, NHS Board, from applying to the Scottish Government for financial support in exceptional circumstances.
	169. Where a local authority knows or suspects that any premises in its area (or any thing in or on such premises) are infected, infested or contaminated, and if it appears to the authority that in order to prevent the spread of infectious disease or ...
	170. The notice must specify the steps which the person on whom the notice is served must take and the period in which they must be taken. It must also advise the person on whom the notice is served that if the notice is not complied with, then the lo...
	171. It is likely that the authority will become aware  due to public concern, or notification from a third party such as the police or the health board. It may also be aware through its participation in an investigation into a public health incident,...
	172. Service of notice should be the last resort.  A graduated enforcement strategy should be deployed to bring about the required outcome where possible and dependant upon public risk involved. Officers may need to show that a graduated/informal appr...
	173. It may be difficult to ‘prove’ any infestation etc. without gaining access.  Suspicion of infestation is sufficient to justify service of notice. A similar example exists in service of access notice for leaking water under the Environmental Prote...
	174. Officers should document why they suspect an infestation etc., in case it is required at an appeal or other hearing (e.g. for compensation purposes).
	175. This is for the local authority to decide.  However, a suggested template of a section 73  notice is available at Annex D.
	176. A competent person is a person who has been designated as such by the local authority to carry out the functions assigned to them in the Public Health Act and who is on the local authority’s current list of competent persons (see paragraph 9 and ...
	177. No. This is not about nuisance.  It is about preventing, or preventing the spread of infectious disease or contamination.
	178. If the local authority knows or suspects that any premises are infected, infested or contaminated, then action can only be taken if, as a result of that infection etc., it appears to the authority that it is necessary to prevent, or prevent  the ...
	179. There is no provision for routine inspection of the district.  However, it is anticipated that events dealt with under the 2008 Act will be in response to complaints or notifications which give officers reasonable grounds to suspect problems and ...
	180. Where a notice has been served under section 73 and the period specified in the notice has expired, an authorised officer of the local authority may enter the premises to determine whether the steps specified in the notice have been taken, may ta...
	181. Entry is allowed before the expiry of the section 73 notice, but only with the person’s consent.  If the premise is a dwelling house, 48 hours notice must be given and a warrant for entry may be required (section 78). Section 74 allows access whe...
	182. Section 79 allows the use of the powers in emergencies, where premises may be entered whether or not a section 73 notice has been served and, where a notice has been served, whether or not the period in the notice has expired. Any warrant relatin...
	183. Where the owner or occupier fails to comply with the notice, and the period of the notice has expired, an authorised officer may enter the premises; may take any other person authorised by the officer, and a police officer (if the officer has rea...
	184. An authorised officer who enters any unoccupied premises by virtue of this section must leave the premises as effectively secured against unauthorised entry as the officer found them.
	185. Where, after entering premises, it becomes clear that there is the potential for the spread of infectious disease and there will be a requirement for specialist assistance to deal with the circumstances now known.  The officer may require the pre...
	186. Take photographs before and after. Replace locks with like-for-like if possible.
	187. A local authority may take the steps set out in the notice served on a person under section 73 if it appears to the local authority that it is not reasonably practicable for that person to take those steps.
	188. In order to do so, the authority must serve notice on the occupier of the premises or, where the premises are unoccupied, on the owner of them, requiring the person to give an authorised officer access to undertake the steps. Where a notice is se...
	189. The notice must specify the steps which the local authority proposes to take and the period in which they are to be taken.  The authorised officer may enter the premises; may take any other person authorised by the officer (and a police officer i...
	190. An authorised officer who enters any unoccupied premises by virtue of this section must leave the premises as effectively secured against unauthorised entry as the officer found them.
	191. That is for the local authority.  However, a suggested template of a section 76 notice can be accessed at Annex E.
	192. This will depend upon the task, the public health risk and the person. For example it would be unreasonable to expect a member of the public to disinfect a premises which had been linked to a case of anthrax. The ability of the person (financial,...
	193. The local authority should only be asking the person on whom the notice was served to take action in situations where it could reasonably be expected that the person was able to carry out the work.  So the authorised officer should be able to mak...
	194. An authorised officer may exercise a power of entry to a dwelling house if:
	 he gives 48 hours’ notice to the occupier of the dwelling house; or
	 the person who appears to be the occupier of the dwelling house has
	consented;
	 or entry is effected under a warrant issued under section 78.
	195. This would be dependant upon the nature of the risk as judged by a competent person (most likely in consultation with others such as the Health Board).  The only scenario when section 77 does not apply for entry to dwelling houses is in emergenci...
	196. Assistance should be sought from the Health Board as to the extent of the health risk. If there was an imminent risk to health then emergency powers under Section 79 should be used. If risk is not imminent then normal procedures could be used. Pe...
	197. A local authority may apply for a warrant from a sheriff or a justice of the peace to enter and take steps where an authorised officer has been refused entry or can reasonably anticipate such refusal; the premises to which the authorised person i...
	198. Whilst there is flexibility to apply to either the JP or Sheriff for a warrant, it is expected that local authorities will maintain their current practice of applying to the local JP in the first instance.  The usual  local JP application procedu...
	199. A sheriff or justice of the peace may authorise an officer of the authority to enter the premises, to take any other person authorised by the officer and a police officer, if the officer has reasonable cause to expect any serious obstruction in o...
	200. A warrant in relation to a dwelling house must not be granted unless the sheriff or justice is satisfied that 48 hours’ notice has been given and that period has expired. The power of entry may be exercised at any time and includes power to use r...
	201. An authorised officer who enters any unoccupied premises by virtue of this section must leave the premises as effectively secured against unauthorised entry as the officer found them. A warrant under this section continues in force until the purp...
	202. If any chemicals are used in the disinfection etc., sufficient information (Data Safety Sheets etc.) must be left with the occupier. Similarly, if actions such as switching off boilers, water supplies etc. are required, let the occupiers know.
	203. Where an officer authorised to enter premises considers, on reasonable grounds, that there is an emergency, the officer may exercise the power of entry at any time, and may use reasonable force. If the premises are a dwelling house, the condition...
	204. The authorised officer may, on entering the premises, take any other person authorised by the officer and a police officer, if the officer has reasonable cause to expect any serious obstruction in obtaining access; direct that the premises (or an...
	205. An authorised officer who enters any unoccupied premises by virtue of this section must leave the premises as effectively secured against unauthorized entry as the officer found them.
	206. The use of powers in emergencies is available even if an appeal has been made under section 83(1).
	207. It is an ‘emergency’ if there is a significant risk to public health, and the nature of that risk is such that immediate action is necessary to prevent, or prevent the spread of, infectious disease or contamination.
	Offences
	208. Any person who, without reasonable excuse, intentionally obstructs an authorised officer, or any other person, in the exercise of powers under this Part, will be guilty of an offence and liable to a penalty, as outlined in section 120 of the Act.
	Recovery of expenses

	209. A local authority may recover any reasonable expenses it incurs in doing anything it is entitled to do under this Part of the Act from the person on whom a notice is served. If no notice is served, the authority may recover the expenses from the ...
	210. A local authority must compensate any person who suffers loss or damage caused by any person doing (or failing to do) anything which that person is entitled (or required) to do under sections 73, 75, 76, 78 or 79.
	211. Compensation is not available where the loss or damage is attributable to the fault of the person who suffered the loss or damage. Compensation is also not available for loss or damage which relates to any infected, infested or contaminated premi...
	212. Any dispute as to a person’s entitlement to compensation under this section or the amount of compensation is to be determined by a single arbiter appointed by agreement between the authority and the person claiming loss or damage or, if such agre...
	213. The officer must be able to prove that their actions were reasonable and tell the owner/occupier what has been done. Take photos before and after any treatment or access. Keep records.
	214. Be mindful of the implications of your actions.  If you demand treatment of a house of multiple occupation, you may need to enlist the services of other council departments, such as the homeless unit to re-house those you have temporarily made ho...
	215. There are no local authority powers in the Act to remove people from their homes.  Powers are available to the health board for removal and detention, but only if there is a significant risk to public health – see the criteria in sections 41 and ...
	216. Local authorities will have to apply the criteria set out in the Act when situations like these arise, taking their own legal advice, as appropriate. Some factors to consider include:
	Appeals

	217. Any person on whom a notice is served under section 73 or 76 may appeal to the Sheriff against the notice or any requirement in it. Such an appeal must be made before the expiry of the period of 14 days, beginning with the day on which the notice...
	218. There is no minimum or maximum period of time to be included in a section 73 or section 76 notice.  This means that works could be instructed before the expiry of any appeal period. It would be prudent not to carry out any work until the appeal i...
	219. However, in an emergency situation, the work can be carried out, irrespective of whether a notice has been served (and appealed against) or not.  There is no specific appeal mechanisms set out in the Act against action taken in emergency situatio...
	220. A person who appealed under section 83 may, with the leave of the Sheriff, appeal to the Sheriff principal against the Sheriff’s decision to confirm the notice or not to remove or vary any requirement in the notice. A local authority may also, wi...
	221. On appeal under this section, the Sheriff principal may confirm the decision appealed against, modify that decision, quash the decision, or make such other order as the Sheriff principal considers appropriate.
	222. A person who appealed under section 84 may, with the leave of the Sheriff principal, appeal against the Sheriff principal’s decision to the Court of Session. Such an appeal may be made on a point of law only.
	223. On appeal under this section, the Court of Session may confirm the decision appealed against, modify that decision, quash the decision, or make such other order as the Court considers appropriate. The decision of the Court on an appeal under this...
	224. A local authority may not exercise a function conferred on it by this Part of the Act if that local authority or any other regulatory authority is exercising a separate statutory function or the local authority is aware that another regulatory au...
	225. The rationale for this provision is that some of these powers overlap with other legislation enforced by other agencies, concerning both reserved and devolved matters, e.g. food safety, water, health & safety at work etc.  At all times, local aut...
	Would the Public Health Act be used in a food borne infection situation?

	226. Not in normal circumstances.  However, there may be occasions when the Food Safety Act or other legislation might not apply and statutory action needs to be taken to prevent the spread of disease or contamination.  It is for local authority offic...
	227. Again, not in normal circumstances.
	Should the Public Health Act be used in a nuisance situation?

	228. In normal nuisance situations, the Environmental Protection Act 1990 (EPA) would be used.  In an emergency situation, section 79 may have some application in allowing the local authority to carry out immediate works, but not under normal situatio...
	229. Unlikely, but not impossible if immediate action was required to protect workers. Health and Safety at Work legislation allows for immediate prohibition notices to be served – these should be the first option.
	230. Again, unlikely.  Certainly if the contamination is contained within nuclear licensed sites, which is subject to reserved legislation, then the regulatory regime of the Nuclear Installations Act would apply.
	When using any of the powers contained in Part 5 of the Act, records should be maintained of discussions and consultations with relevant persons.
	231. This guidance relates to sections 90 - 93 of Part 6 of the Public Health etc. (Scotland) Act 2008.  Sections  87- 89, which set out the statutory responsibilities for the provision of mortuaries, came into effect on 1 April 2009.  The guidance fo...
	232. Sections 90, 92 and 93 update current statutory provision restricting the release of infected bodies from hospital and the disposal of bodies retained in premises, in order to avoid or minimise a significant risk to public health (see paragraphs ...
	233.  This section provides statutory backing to a health board in circumstances where it considers that the release of a dead body would pose a significant risk to public health through infection or contamination, and it was necessary, to avoid or to...
	Need the body have died of an infectious disease?
	234. No, the section applies where the body of a person has died of an infectious disease; who had, immediately before dying, such a disease but who died of another cause; or who was, immediately before dying, contaminated (whether the contamination c...
	235. The provision would be used very rarely and where someone was intent on removing a body from hospital against the advice of the health board.
	What is the board entitled to do to prevent the body being removed?
	236. A board may direct, in writing, that the body must not be removed from the hospital without the board’s written authorisation and may be removed only by a person specified in the authorisation and for the purposes of immediate disposal. A suggest...
	237. A direction does not prevent the removal of the body to a mortuary or other similar premises for a post-mortem examination to be carried out.
	238. Any person who, without reasonable excuse, breaches a direction, commits an offence.
	239. Where a health board knows that a person in its area has died of an infectious disease; had, immediately before dying, such a disease but died of another cause; or was, immediately before dying, contaminated (whether the contamination caused the ...
	Why is this necessary?
	240. The aim of the statutory duty is to minimise the risk of cross-infection or cross-contamination from a dead body to a relative, healthcare worker or other persons who may need to handle the deceased, such as a funeral director or lay persons prep...
	241. Health boards need to have a policy in place which ensures that those certifying death in hospital, mortuary,  or in the community inform those who will be handling a deceased body of any known risk of infection or contamination and any precautio...
	- in a hospital setting, the doctor certifying death, in consultation with ward nursing staff; where a Registered Nurse verifies an expected death, the Registered Nurse should sign:
	- where a post mortem examination has been undertaken, the pathologist (or qualified Anatomical Pathology Technologist);
	- in non-hospital situation, the doctor certifying death; again, where a Registered Nurse verifies an expected death, the Registered Nurse is asked to sign the form.  The form accompanies the body until disposal.
	242. Under this policy, a copy of the form should accompany all bodies, not just those with known risks of infection or contamination.  This is designed to reassure those handling the body that they have all the relevant information and that forms hav...
	243. Other Boards may wish to consider something similar for their own areas.   Whilst there would be merit in a consistent approach throughout Scotland, and this would be warmly welcomed by funeral workers and faith groups, this will be for individua...
	244. Where the body of a person is being retained in premises (excluding a mortuary, other similar premises or a hospital), and the relevant local authority considers:
	- that appropriate arrangements have not been made for the disposal of the  body;
	245. Normal summary application procedures apply, so local authority officers should seek advice from their legal department.
	246. If the sheriff is satisfied that there is a significant risk to public health, he may make an order authorising the local authority to remove the body of the relevant person to a mortuary or other similar premises and dispose of the body before t...
	247. Where an authority is authorised by the sheriff to remove or dispose of a body, the officer of the authority (or any other person authorised by the authority) may enter any premises for the purposes of removing the body.  In each case, the office...
	248. Any reasonable expenses incurred by the authority in carrying out an order are recoverable from the estate of the deceased person.
	249. A person commits an offence if a person, without reasonable excuse, intentionally obstructs any person exercising any authorised function.
	250. A person may die through the ingestion of certain contaminants, either by accident or suicide.  Such a body may give off a very toxic gas and may therefore pose a significant risk to public health.  The body may require specific disposal arrangem...
	251. Another situation might be a body retained by relatives, who are not taking proper precautions as to the disposal of the body.
	252. These new provisions will allow the authorities to deal with such situations to ensure the appropriate disposal of a body to fully protect the public health.
	This is a summary of your rights. It should be read in conjunction with Sections 83- 85 of the Public Health etc. (Scotland) Act 2008 (“the Act”).
	The full text of the Act is available from Office of Public Sector Information’s web site at:
	http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf
	1. Anyone on whom a notice under section 73(3) or section 76(2) is served may appeal to the sheriff.
	An appeal under this section may be made against:
	 the notice; and / or
	 any requirement specified in it.
	Any appeal must be made before the expiry of the period of 14 days, beginning with the day after the day on which the notice is served.
	2. When hearing the appeal, the sheriff can:
	 confirm the notice as it stands;
	 revoke the notice;
	 remove or change any requirement specified in the notice; or
	 make different order as the sheriff considers appropriate.
	3. Anyone who appealed to the sheriff as described in paragraph 1 above, may, with the leave of the sheriff, appeal against a decision described in paragraph 2, above, to the sheriff principal. However, this appeal may only deal with a decision of the...
	 confirm the notice as it stands and / or
	 not to remove or change any requirement specified in the notice.
	A local authority may also make an appeal against a sheriff’s decision
	4. When hearing the appeal, the sheriff principal can
	 confirm the decision appealed against;
	 modify that decision;
	 quash that decision;
	 make a different order as the sheriff principal considers appropriate.
	5. Anyone who appealed to the sheriff principal as described in paragraph 3 above may, with the leave of the sheriff principal, appeal against the sheriff principal’s decision to the Court of Session.
	An appeal under this section may be made on a point of law only.
	6. When hearing the appeal, the Court of Session can
	 confirm the decision appealed against;
	 modify that decision;
	 quash that decision;
	 make a different order as the Court considers appropriate.
	The decision of the Court on an appeal under this section is final.
	1. A local authority must compensate anyone who suffers loss or damage caused by anyone:
	 doing or failing to do anything which that person is entitled or,
	 doing or failing to do anything which that person is required to do under the sections 73(7), 75(2), 76(6), 78(2), 79(2) or 79(6) of the Act.
	2. This does not apply where the loss or damage is caused by the fault of the person who suffered the loss or damage. It also does not apply to loss where the loss or damage relates to:
	 damage to any infected, infested or contaminated premises caused by the disinfection, disinfestation or decontamination of the premises or any thing in or on them; or
	 damage or destruction of any infected, infested or contaminated thing, in or on premises, caused by the disinfection, disinfestation or decontamination of the thing or premises.
	3. Any dispute about:
	 anyone’s entitlement to compensation; or
	 the amount of compensation
	is to be determined by a single arbiter appointed by agreement between the authority and the person claiming loss or damage. If such agreement cannot be reached, the sheriff will decide.
	If you have any doubts about the implications of this notice or these notes, we advise you to contact a solicitor.
	This is a summary of your rights. It should be read in conjunction with Sections 83- 85 of the Act.
	The full text of the Act is available from Office of Public Sector Information’s web site at: http://www.opsi.gov.uk/legislation/scotland/acts2008/pdf/asp_20080005_en.pdf
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