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Click here to read the EHRC draft guidance. 
 

The Scottish Council of Jewish Communities welcomes the opportunity to comment on 
this draft guidance. There is a wide range of opinion among the different Jewish 
communities and among individual Jewish people about same sex marriage and the 
registration of civil partnerships through a religious ceremony.  

The Orthodox Jewish view is very much opposed to same sex relationships, which it 
regards as forbidden according to the Torah, Jewish Law. However, whilst it 
disapproves of such relationships, and particularly of the formal recognition of such 
relationships, the Orthodox community respects and welcomes everyone, whatever 
their sexual orientation, and, while it would not, under any circumstances, carry out 
same sex marriages or religious civil partnership registrations, it does not wish to 
impose its views on others. 

The Liberal Jewish community strongly supports the introduction of same sex marriage, 
and religious civil partnership ceremonies. However, while it intends to register to 
perform these, it does not wish to impose its views on others. 

The Assembly of Reform Rabbis, a UK-level body, has stated, in relation to same sex 
commitment ceremonies, that “homosexual couples should have [an] opportunity for a 
religious ceremony within the sanctity of Jewish community, tradition, and practice” but 
does not suggest that this is to be a ceremony with legal force, and does not mention 
religious civil partnership registration or same sex marriage. The Reform community in 
Scotland is currently debating this statement but has not yet reached a conclusion. 

The availability of clear and reliable guidance in relation to the new Marriage and Civil 
Partnership legislation is essential to protect the interests both of those people who 
wish to enter into or officiate at same sex relationships, and those who do not wish to 
do so. In general we agree with the draft guidance but are concerned that some 
sections are not entirely clear or are even misleading, and that there are may also be 
some inaccuracies. 

Draft guidance on the equality and human rights implications for religious or 
belief bodies 

 “Terminology: A religious or belief body in this context means a religious or belief 
body which could solemnise marriage.” (p2)  

This is unhelpful to anyone unsure of what constitutes a religious or belief body. 
We suggest amending it to include a paraphrase of the definition in the Act: “A 
religious or belief body means an organised group of people who meet regularly 
for religious worship or to uphold or promote particular philosophical beliefs. This  
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guidance concerns such religious and belief bodies that could solemnise 
marriage.”  
 

 “Religious or belief marriage ceremonies for same sex couples are permitted, 
where the religious or belief body has opted in. Celebrants of religious or belief 
bodies are free to choose whether they do or do not wish to solemnise the 
marriage. The religious or belief freedom of the same sex couple, and of the 
religious or belief body and its celebrants, are therefore protected.” (p2)  

It is not clear from this that religious or belief bodies and celebrants are 
separately and equally protected. It is incorrect to say that the same sex couple 
necessarily have “religious or belief freedom” in the context of same sex 
marriage, since, if their faith community has not opted in, they will not be able to 
choose to be married according to the tenets of that faith. We therefore suggest 
amending the paragraph to: “Religious or belief marriage ceremonies for same 
sex couples are permitted, where the religious or belief body has opted in. Even 
if their religious or belief body has opted to celebrate same sex marriages, 
celebrants of religious or belief bodies are free to choose whether they do or do 
not wish to solemnise such marriages.” 

 

 “In the event that a religious or belief body chooses to opt in to marriage 
ceremonies for same sex couples according to its doctrine or marriage 
procedures, but an individual celebrant of that body does not wish to conduct 
such marriages due to his or her religious or other beliefs (even if the celebrant 
previously consented to be nominated as a celebrant authorised to conduct 
same sex marriage) or that of his or her congregation, the religious or belief 
body should consider finding a suitable replacement.” (p2)   

This is convoluted and unclear. The paragraph is, moreover, unnecessary, since 
the first full paragraph on page 3 of the guidance gives the same advice in clear 
language. We therefore suggest that it should be deleted. 

Draft guidance on the equality and human rights implications for the workplace 
and service delivery 

 “An authorised registrar whose religious or other belief prevents them 
undertaking all the responsibilities of their public office following the Act can 
explore the potential options with their employer. However the legal framework 
does not expressly permit employers to grant individuals an exemption from any 
part of their duties as a registrar. Parliament did not provide an exemption for 
this purpose in the Act and it is therefore most likely that granting one is not a 
permissible option, although this has yet to be explicitly tested in the courts.” (p3)   

The Act neither includes nor precludes the granting of an exemption to registrars 
who, due to their religious or other belief do not wish to officiate at same sex 
marriages. We believe it is unreasonable to introduce a new contractual 
requirement for existing registrars that may require some to choose between 
their job and their conscience, and, despite the outcome of the not dissimilar 
Ladele case, hope that the courts would consider it appropriate for Councils to 
make reasonable accommodation, provided that there is another civil registrar in 
the area who is willing to officiate at same sex marriage ceremonies. In any 
event, since this legislation has not been tested in the courts, it is not for the 
EHRC to prejudge this matter, so the guidance should not state unequivocally 
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that “it is therefore most likely that granting [an exemption] is not a permissible 
option”.   

 Impact on commercial service providers (p5): As stated, “The Equality Act 
distinguishes between religion or belief organisations whose sole or main 
purpose is commercial and those whose main purpose is not, in terms of the 
operation of exceptions to the duties of the Equality Act concerning the provision 
of services …”.  

There remains, however, an unclear area for those organisations that, although 
providing commercial services, are entirely dependent for their operation on 
religious functionaries. To give an example, a kosher catering company provides 
a commercial service to anyone, Jewish or non-Jewish, who may request its 
services. However, in order to retain its kosher accreditation, it may not carry out 
any catering (or indeed other) activity in the absence of a kashrut supervisor, 
who is a religious functionary employed solely “for the purposes of organised 
religion”, accredited by a rabbinical body whose “purpose is to practice” the 
Jewish religion by ensuring that food is prepared and served “according to their 
doctrines or purposes in accordance with the strongly held conviction of a 
significant number of their followers.” Under the Equality Act, a kashrut 
supervisor employed by an Orthodox Jewish community would be permitted to 
decline work at a same sex marriage celebration (and indeed, since the 
Orthodox Jewish community will not opt in to officiate at same sex marriages, 
would be required to do so). Whilst providing a commercial service, the kosher 
catering company is not able to accept any work in the absence of the kashrut 
supervisor. Since this has not yet been tested in the courts, it would currently 
leave them in the unenviable position of having to choose between potential 
prosecution for breach of the Equality Act, or loss of their kosher accreditation, 
and therefore of all of their regular business. We strongly believe that 
organisations such as this that, while commercial, are entirely dependent on 
religious functions in order to continue their operations, should be exempt, and, 
whilst it is not the role of the EHRC to prejudge such cases, we would appreciate 
their view on this matter. 

------------------------------ 

Note: The Scottish Council of Jewish Communities (SCoJeC) is the representative 
body of all the Jewish communities in Scotland. SCoJeC advances public 
understanding about the Jewish religion, culture and community, by providing 
information and assistance to educational, health, and welfare organisations, 
representing the Jewish community in Scotland to Government and other statutory and 
official bodies, and liaising with Ministers, MSPs, Churches, Trades Unions, and others 
on matters affecting the Jewish community. SCoJeC also provides a support network 
for the smaller communities and individuals and families who live outwith any Jewish 
community, and assists organisations within the Scottish Jewish community to comply 
with various regulatory requirements. SCoJeC also promotes dialogue and 
understanding between the Jewish community and other communities in Scotland, and 
works in partnership with other organisations and stakeholders to promote equality, 
good relations, and understanding among community groups. (Scottish Charitable 
Incorporated Organisation SC029438) 

In preparing this response we have consulted widely among members of the Scottish 
Jewish community. 


